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Re:  AVR of Tennessee, L.P. d/b/a Hyperion Telecommunications of Tennessee
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Dear Mr. Waddell:

As directed by the TRA at its Conference on February 3, 1998 enclosed please find an
original and thirteen (13) copies of the Brief of Tennessee Telephone Company, Concord
Telephone Company, Tellico Telephone Company and Humprheys County Telephone Company
in the above styled matter.
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Thanking you, with kindest regards, I remain

Very truly yours,
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TGP/bfs:

cc:  Val Sanford, Esq.
- Dennis McNamee, Esq.
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John Feehan



el /"‘}

REC'D 1N
BEFORE THE TENNESSEE REGULATORY AUTH(ﬁﬁi'FMAT{}RY AUTH,

NASHVILLE, TENNESSEE 0

OrFF ic OF T ‘
VEOFTH
EXECUTyE sscagéa ;

IN RE: AVR of Tennessee, L.P. d/b/a )

Hyperion Telecommunications of )

Tennessee, L.P., Application for a )

Certificate of Public Convenience and ) Docket No. 98-00001
Necessity to Extend its Territorial Area ) /

of Operations to Include the Areas )

Currently Served by Tennessee )

Telephone Company

BRIEF OF INTERVENORS TENNESSEE TELEPHONE COMPANY,
CONCORD TELEPHONE COMPANY, TELLICO TELEPHONE COMPANY,
AND HUMPHREYS COUNTY TELEPHONE COMPANY

T. G. Pappas

R. Dale Grimes

BASS, BERRY & SIMS, PLC
2700 First American Center
Nashville, Tennessee 37238
(615) 742-6200

Attorneys for Intervenors



: .

BEFORE THE TENNESSEE REGULATORY AUTHORITY
NASHVILLE, TENNESSEE

IN RE: AVR of Tennessee, L.P. d/b/a )

Hyperion Telecommunications of )

Tennessee, L.P., Application for a )

Certificate of Public Convenience and ) Docket No. 98-00001
Necessity to Extend its Territorial Area )

of Operations to Include the Areas )

Currently Served by Tennessee )

Telephone Company

BRIEF OF INTERVENORS TENNESSEE TELEPHONE COMPANY,
CONCORD TELEPHONE COMPANY, TELLICO TELEPHONE COMPANY ,

AND HUMPHREYS COUNTY TELEPHONE COMPANY

INTRODUCTION
Intervenors Tennessee Telephone Company, Concord Telephoﬁe Company, Tellico
Telephone Company, and Humphreys County Telephone Company (“Intervenors”) file
this brief on the legal issue presented in this matter, as ordered by the Tennessee
Regulatory Authority (“TRA”) at its Directors’ Conference on February 3, 1998. The
legal issue is whether the TRA may grant the certificate of public convenience and
necessity sought by AVR of Tennessee, L.P., d/b/a Hyperion of Tennessee, L.P.
(“Hyp¢rion”), in the face of a state statute that prohibits it. Intervenors respectfully submit
the answer is clear that the application must be denied.
STATEMENT OF THE CASE
Hyperion has filed with the TRA an application for a certificate of public

convenience and necessity to extend its service area into areas currently served by one of



the Intervenors, Tennessee Telephone Company. Hyperion already holds a certificate of
public convenience and necessity to provide telecommunications services throughout
Tennessee, except in those areas served by an incumbent local exchange telephone
company with fewer than 100,000 total access lines in this State. Tennessee Telephone
Company (alone or in combination with the other Intervenors) has fewer than 100,000 total
accesé lines in this state. Thus, the pending application by Hyperion is an effort to enter
an area served by an incumbent local exchange telephone company with fewer than
100,000 total access lines in this State.

The TRA'’s decision on Hyperion’s application is governed by T.C.A. § 65-4-201,
which was enacted by the Tennessee General Assembly in 1995. Subsection (c) sets forth
a procedure for a “competing telecommunications service provider” to obfain the requisite
certificate of convenience and necessity to enter a service area in competition with an
existing “incumbent local exchange telephone company.” Subsection (d), however, clearly
provides that T.C.A. § 65-4-201(c) does not apply to areas served by an incumbent local
exchange telephone company, such as Tennessee Telephone Company, with fewer than
100,000 total access lines in this State, except in two circumstances not relevant to this
proceeding.

Faced with this absolute bar to its application for a certificate, Hyperion contends
that the clear Tennessee statute has been preempted by the subsequent enactment of the

federal Telecommunications Act of 1996, 47 U.S.C. §§ 151 et seq., as interpreted by the



Federal Communications Commission in a case arising under Wyoming law. See In the
Matter of Silver Star Telephone Company, Inc. Petition for Preemption and Declaratory
Ruling, FCC 97-336 (Sept. 24, 1996) (“Silver Star™). As will be demonstrated, this is a
legal issue with constitutional dimensions which cannot be decided by the TRA.
Moreover, the FCC’s Silver Star decision did not consider Tennessee law, and cannot have
the effect of preempting it. Nor is the Silver Star decision final, as two petitions for
reconsideration were filed and are pending before the FCC.’ Finally, the legal issue of -
whether the federal act was intended to preempt the Tennessee statute at issue should

properly be decided against preemption. In any event, the TRA should deny Hyperion’s

application.

STATEMENT OF THE REGULATORY CONTEXT

On January 6, 1995, the Tennessee General Assembly enacted Chapter 408 of the
Public Acts of 1995, which instituted major changes in the regulation of
telecommunications in this state. The expressed goal of the new regulatory structure was

to foster the development of an efficient, technologically
advanced, state-wide system of telecommunications services by
permitting competition in all telecommunications services
markets, and by permitting alternative forms of regulation for
telecommunications services and telecommunications services
providers. To that end, the regulation of telecommunications
services and telecommunications services provider shall protect
the interests of consumers without unreasonable prejudice or

'Copies of the two petitions are included in the appendix to this brief at Tabs 1 and
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disadvantage to any telecommunications services provider;
universal service shall be maintained; and rates charged to

residential customers for essential telecommunications services
shall remain affordable.

- T.C.A. § 65-4-123. Part of these reforms permits a competitor to enter the service area

of an established incumbent local exchange telephone company if it meets certain criteria

and obtains a certificate of convenience and necessity. T.C.A. § 65-4-201(b), (c). The

legislation also included a provision designed to prevent unfair competition in rural
markets against small incumbent local exchange telephone companies to the disadvantage
of consumers and to the potential detriment of the goal of the universal service.

Accordingly, T.C.A. § 65-4-201(d) provides:

Subsection (¢) is not applicable to areas served by an
incumbent local exchange telephone company with fewer than
100,000 total access lines in this State unless such company
voluntarily enters into an interconnection agreement with a
competing telecommunications service provider or unless such
incumbent local exchange telephone company applies for a
certificate to provide telecommunications services in an area
outside its services area existing on the June 6, 1995.

On February 8, 1996, Congress enacted the federal Telecommunications Act of

1996, codified at 47 U.S.C. §§ 251, et seq. Like the Tennessee legislation of a year

earlier, the Telecommunications Act also seeks to promote competition among
telecommunications carriers. It provides a general duty of telecommunications carriers “to
interconnect directly or indirectly with the facilities and equipment of other

telecommunications carriers. . . .” 47 U.S.C. § 251(a)(1). At the same time, the
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Telecommunications Act concerns itself with the preservation and advancement of
universal service, 47 U.S.C. § 254, and recognizes the exceptional circumstances of small
local exchange telephone companies serving rural markets, 47 U.S.C. §§ 251(f), 253(f).

The federal act also provides for the removal of barriers to the entry of new

competition as follows:

(@) In General. No State or local statute or regulation, or
other State or local legal requirement, may prohibit or
have the effect of prohibiting the ability of any entity to

provide any interstate or intrastate telecommunications
service.

(b)  State Regulatory Authority. Nothing in this section
shall effect the ability of a State to impose, on a
competitively neutral basis and consistent with Section
254, requirements necessary to preserve and advance
universal service, protect the public safety and welfare,
ensure the continued quality of telecommunications
services, and safeguard the rights of consumers.

o s

(d)  Preemption. If, after notice and an opportunity for
public comment, the Commission determines that a
State or local government has permitted or imposed any
statute, regulation, or legal requirement that violates
subsection (a) or (b), the Commission shall preempt the
enforcement of such statute, regulation, or legal
requirement to the extent necessary to correct such
violation or inconsistency.

47 U.S.C. § 253. Based on that section, the FCC in Silver Star determined that a
Wyoming statute prohibiting the entry of a competitor into a service area served by an

incumbent local exchange telephone company with fewer than 30,000 access lines in the



state was preempted. It also preempted an order of the Wyoming Public Service
Commission that denied Silver Star’s application for a certificate that was barred under the

Wyoming statute.

AR ENT

A. The TRA Must Deny Hyperion’s Application

For A Certificate Because It Is Prohibited By
T.C.A. § 65-4-201.

The TRA is a regulatory agency of the State of Tennessee created by the General
Assembly. T.C.A. § 65-1-201. It has the duty “to ensure that . . . all laws of this State
over which [it has] jurisdiction are enforced and obeyed. . . .” T.C.A. § 65-1-213.
Chapters 4 and 5 of Title 65, including T.C.A. § 65-4-201, are laws under the jurisdiction
of the TRA, which it has the duty to enforce.

T.C.A. § 65-4-201(d) prohibits the TRA from granting an application for a
certificate of convenience and necessity to a competing telephone company for an area
served by an incumbent local exchange telephone company with fewer than 100,000 total
access lines in this State. Since Tennessee Telephone Company has fewer than 100,000
access lines, to grant a certificate to a competing telecommunications services provider
such as Hyperion would directly violate that statute. It is the duty of the TRA to uphold

~this law. Therefore, Hyperion’s application for a certificate must be denied.
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B. The TRA Does Not Have Authority To

Determine If T.C.A. § 65-4-201(d) Has Been
Preempted By Federal Law.

Hyperion asks this Authority to make the determination that T.C.A. § 65-4-201(d)
has been preempted by a section of the Federal Telecommunications Act, 47 U.S.C. §
253(a). That determination would require the Authority to decide a question of law having
considerable constitutional ramifications. It would involve the Authority in declaring that
a law enacted by the General Assembly is invalid, null, and void. These determinations
are not within the jurisdiction of the TRA.

Tennessee law is clear that administrative agencies do not have the authority to
declare invalid statutes enacted by the General Assembly, either on a constitutional or
other legal basis. “An administrative agency . . . has no inherent or common law powers.
Being a creature of statute, it can exercise only those powers conferred expressly or

impliedly upon it by statute.” General Portland, Inc. v. Chattanooga-Hamilton County Air
Pollution Control Board, 560 S.W.2d 910, 914 (Tenn. App. 1976). An agency derives

its jurisdiction from its authorizing legislation. Leggett v. Tennessee Board of Nursing,
612 S.W.2d 476, 479 (Tenn. App. 1980). Further,

[a] department or agency of the State created by the
Legislature cannot by the adoption of rules be permitted to
thwart the will of the Legislature. The Legislature is elected
by the citizens of Tennessee and as an elected body it speaks
for the people on matters of public policy of the State.
Unelected officers of a department or agency cannot adopt
rules to circumvent statutes passed by the Legislature. The



powers to make the laws of the State are vested in the General
Assembly and not in administrative agencies of the State, even

when the administrative agency properly promulgates rules and
regulations. '

Tennessee Department of Mental Health & Mental Retardation v. Allison, 833 S.W.2d 82,
85 (Tenn. App. 1992). In fact, “[i]t is axiomatic that an administrative agency has no
power to declare a statute void or otherwise unenforceable.” 2 Am. Jur. 2d,
“Administrative Léw,” § 77, at 99. Administrative agencies have considerable factual and
technical expertise within their fields, but they are not designed to engagé in rigorous
analysis of complex legal issues like preemption.

A determination that T.C.A. § 65-4-201(d) is preempted by federal law would
require a ruling on an issue of constitutional law. The preemption of a state law by a
federal statute is derived from the Supremacy Clause of Article VI of the United States

Constitution. See, e.g., Louisiana Public Service Commission v. Federal Communications
Commission, 476 U.S. 355, 368, 106 S. Ct. 1890, 1898, 90 L. Ed. 2d 369 (1986); Grace

Thru Faith v. Caldwell, 944 S.W.2d 607, 609 (Tenn. App. 1996). Hyperion seeks a
ruling that T.C.A. § 65-4-201(d) has been preempted in all respects by the federal act.

Thus, Hyperion is making a facial constitutional challenge to the Tennessee statute. The

Tennessee Supreme Court, in the definitive case of Richardson v. Tennessee Board of
Dentistry, 913 S.W.2d 446 (1995), held that “[t]he facial constitutionality of a statute may

not be determined by an administrative tribunal in an administrative proceeding.” Id. at
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454. In other words, the preemption issue raised by Hyperion is one that may not be
decided by the TRA in this proceeding.

Indeed, Hyperion itself does not expect the issue to be determined at this level. At
the Directors’ Conference on February 3, 1998, Hyperion’s counsel described the issue
as “a question of law to be briefed. You can decide whatever you want to decide and then
it can go wherever it needs to go, whether it be the court of appeals or to the FCC. . ‘. o
Tennessee Regulatory Authority Directors’ Conference Transcript at 4 (Feb. 3, 1998).
The TRA is obliged to perform its duty of enforcing and upholding state law, and leave

the controversial legal and constitutional questions to be decided by the appropriate forum.

C. The FCC’s Silver Star Decision Does Not
Preempt Tennessee Law.

Were the TRA to consider the preemptive effect of the federal Telecommunications
Act on Tennessee law, it would not be bound by the FCC’s decision in Silver Star. In that
proceeding, the FCC was presented only with the question of whether a Wyoming statute
violated subsections (a) or (b) of 47 U.S.C. § 253. It did not consider the Tennessee
statute. |

The power of the FCC to consider the preemption of state or local statutes,
regulations, or legal requirements under 47 U.S.C. § 253 is specified and governed by §
253(d). That section envisions that preemption determinations shoeld‘be made on a case

by case basis. It requires the FCC to give notice and an opportunity for public comment
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before determining that a state or local statute, regulation or legal requirement violates §

253(a) or (b). No notice has been given by the FCC that the Tennessee statute was under

review in the Silver Star proceeding or otherwise.

Finally, in the Silver Star case two petitions for reconsideration have been filed.
One was submitted by the Wyoming Public Service Commission; the other by a group of

local exchange telephone companies in Wyoming.? Those petitions are pending, and a

final ruling has not been issued.

D. Preemption Is A Substantial Legal Question
For The Courts, Which Should Be Decided In
Favor Of Upholding T.C.A. § 65-4-201(d).

Whether a federal law preempts a state law is a substantial and complex legal and
constitutional issue. There are essentially three circumstances in which the Supremacy

Clause of the United States Constitution preempts state law:

First, Congress can define explicitly the extent to which
its enactments pre-empt. Pre-emption fundamentally is a
question of congressional intent, and when Congress has made
its intent known through explicit statutory language, the
courts’ task is an easy one.

Second, in the absence of explicit statutory language,
state law is preempted where it regulates conduct in a field that
Congress intended the Federal Government to occupy
exclusively. Such an intent may be inferred from a "scheme
of federal regulation . . . so pervasive as to make reasonable
the inference that Congress left no room for the States to
supplement it," or where an Act of Congress "touch[es] a field

’See appendix, Tabs 1 and 2.
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in which the federal interest is so dominant that the federal

system will be assumed to preclude enforcement of state laws
on the same subject."

Finally, state law is preempted to the extent that it
actually conflicts with federal law.

English v. General Electric Co., 496 U.S. 72, 78-79, 110 S. Ct. 2270, 2275, 110

L. Ed. 2d 65 (1990) (citations omitted), quoted in Grace Thru Faith v. Caldwell, 944
S.W.2d 607, 609 (Tenn. App. 1996).

The federal Telecommunications Act can preempt state law only by explicit
provision. The Act specifically precludes preemption by implication. It states that "[t]his
Act and the amendments made by this Act shall not be construed to modify, impair, or
supersede Federal, State, or local law unless expressly provided in such Act or
amendments." Telecommunications Act of 1996, § 601(c)(1), 47 U.S.C.A. § 152 note.
In considering the preemptive effective of the federal act on other provisions of the 1995

Tennessee Act, the Tennessee Court of Appeals recently stated:

The Telecommunications Act of 1996 contains no explicit pre-
emption language and does not contain provisions that are in
outright or actual conflict with state law. Accordingly,
AT&T’s pre-emption argument can succeed only if it can
demonstrate that Congress’s regulatory statutes have
completely occupied the field, that it is impossible to comply
with the requirements of both the federal and state law, or that
the state law somehow obstructs the accomplishment of the
objectives of the Telecommunications Act of 1996. AT&T has
failed on all counts. Nothing in the text or structure of the Act
supports its unfocused pre-emption claims.

11



Congress plainly did not desire to displace local
telecommunications regulation when it enacted the
Telecommunications Act of 1996. The Act itself makes it
clear that state commissions play a pivotal role in
implementing telecommunications policy. They provide a
forum for resolving disputes between existing local telephone
companies and their competitors seeking access to an existing
telephone network. See 47 U.S.C.A. § 252. By the same
token, the text of the Act and Tennessee’s telecommunications
statutes do not suggest that telephone companies will be unable
to comply with the requirements of both or that compliance
with the state statutes will somehow obstruct the objectives of
the Telecommunications Act of 1996.

- BellSouth Telecommunications, Inc. v. Greer, 1997 Tenn. App. LEXIS 668, *26 (Tenn.

App., October 1, 199"7).3 Accord, BellSouth Telecommgnications, Inc. v. Bissell, 1996
Tenn. App. LEXIS 537, *29 (Tenn. App., August 28, 1996) (The Telecommunications
Act “does not provide for the wholesale preemption of state regulation of
telecommunications services. Instead, the Act permits states to retain authority if the state
regulation is consistent with it.”).*

The federal act does not contain an express provision that mandates preemption of
T.C.A. § 65-4-201(d). The sections of the federal law cited by Hyperion and relied upon
by the F.C.C. in Silver Star do not require the preemption of state laws limiting
competitive access to rural markets served by small incumbent local exchange telephone

companies. In fact, one of those sections, 47 U.S.C. § 253(b), emphasizes the ability of

*A copy of this opinion is included in the appendix to this brief at Tab 3.

*A copy of this opinion is included in the appendix to this brief at Tab 4.

12



a state to impose "requirements necessary to preserve and advance universal service,
protect the public safety and welfare, insure the continued quality of telecommunications
services, and safeguard the rights of consumers." Those are the very concerns that

underlie the enactment of T.C.A. § 65-4-201(d). Those legitimate state objectives should

not be abandoned.

E.  Hyperion Should Be Precluded From Requesting
Termination of Tennessee Telephone Company’s
Rural Exemption Under 47 U.S.C. § 251(f).

If the TRA should decide to grant Hyperion’s application, it should not permit
Hyperion to seek interconnection pursuant to 47 U.S.C. § 251(c). On page 10 of its
Petition, Hyperion states that it is not asking Tennessee Telephone Company for the
interconnection provisions found in 47 U.S.C. § 25.1(0). In a letter to Tennessee
Teléphone Company dated October 13, 1997, however, Hyperion explicitly asks
Tennessee Telephone Company for the interconnection provisions found in 47 U.S.C. §
251(c)(2)-(6).> Moreover, in that same letter, Hyperion explicitly requests each of the
interconnectijon elements found in 47 U.S.C. § 251(c)(2)-(6).

The interconnection provision found in 47 U.S.C. § 251(c) contétins the most
onerous of all the provisions in the federél Telecommunications Act. They include
interconnection at any technically feasible point, unbundled access, resale at wholesale

rates, and collocation. These provisions apply only to non-rural telephone companies.

°A copy of this letter is included in the appendix to this brief at Tab 5.
13



Rural telephone companies were granted an exemption from these provisions by 47 U.S.C.
§ 251(f)(1). In order for a rural company to be subjected to these provisions, the
exemption must be terminated by a state commission.

Hyperion’s inconsistent positions with respect to 47 U.S.C. § 251(c) call into
question Hyperion’s true intentions. Given the various deadlines imposed by state and
federal law, it is entirely possible that Hyperion could resume its effort to seek the 47
U.S.C. § 251(c) requirements should the TRA decide to grant Hyperion’s application. The
arbitration window on Hyperion’s interconnection request of Tennessee Telephone
Company opens on February 26, 1998, and closes on March 24, 1998. This leaves 14
days after the March 10, 1998, deadline for the TRA’s decision on Hyperion’s current
petition for Hyperion to file an arbitration request, and simultaneously to file a petition to
terminate Tennessee Telephone Company’s rural exemption. The federal deadline for
deciding a rural exemption termination would be shorter than the deadline for the
arbitration decision. Thus, it is conceivable for Hyperion to have its current petition
granted (despitestrong opposing arguments), have Tennessee Telephone Company’s rural
exemption terminated, and have an arbitration decision for an interconnection agreement
with Tennessee Telephone Company, in that order and in rapid succession.

Because of the danger described above, and in light of Hyperion’s inconsistent
positions with respect to 47 U.S.C. § 251(c), should the application be granted in the face

of controlling authority to the contrary, Tennessee Telephone Company requests that

14
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Hyperion be precluded from filing a petition to terminate Tennessee Telephone Company’s
rural exemption. It would be fundamentally unfair to Tennessee Telephone Company for
Hyperion to be able to receive the certificate it is seeking, based in part on its
representation that it does not seek the provisions of 47 U.S.C. § 251(c), only to obtain

those very provisions immediately after obtaining its certificate.

CONCLUSION

For all the foregoing reasons, the application of Hyperion should be denied.

Respectfully submitted,

W

T. G. Pappas

R. Dale Grimes

BASS, BERRY & SIMS, PLC
2700 First American Center
Nashville, Tennessee 37238
(615) 742-6200

Attorneys for Intervenors
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been served by first class mail,
postage prepaid, this 17th day of February, 1998, as follows:

Valerius Sanford, Esq. Dennis P. McNamee, Esq.
Gullett, Sanford, Robinson General Counsel

& Martin, PLLC Tennessee Regulatory Authority
230 Fourth Avenue North, 3rd Floor 460 James Robertson Parkway
P. O. Box 198888 Nashville, TN 37234

Nashville, Tennessee 37219-8888

L. Vincent Williams, Esq.
Office of Consumer Advocate
425 Fifth Avenue North
Nashville, Tennessee 37243

i

583701.1

16




frry

AN AT

Before the
Federal Communications Commission
Washington, D. C. 20554

In the Matter of

Silver Star Telephone Company, Inc., CCB Pol 97-1
Petition for Preemption
and Declaratory Ruling

PETITION FOR RECONSIDERATION
The Wyoming Public Service Commission (Wyoming Commission) hereby
petitions the Federal Commuﬁications Commission (FCC), pursuant to 47 CFR §
1.429, to reconsider the decision it rendered in its Memorandum Opinion and Order
(the Order) in the above-captioned matter, adopted September 23, 1997, and
released September 24, 1997. In support of its petition, the Wyoming Comxﬁission

respectfully shows the FCC the following:

1. Intérest. The Wyoming Commission is an agency of the government of
the State of Wyoming having the jurisdiction to regulate, inter alia, the intrastate
activities of telecommunications companies serving in Wyoming. As such, the
Wyoming Commission is an “interested person” as that term‘is used in 47 CFR §

1.429(a).

2. Requested changes. The FCC should change the action taken in the

Order in two respects. First, the preemption of W.S. § 37-15-201(c), in the Wyoming




Telecommunications Act of 1995 (Wyoming Act), concerning rural incumbent local
exchange service providers, should be reversed. Second, the action of the FCC in
the Order preempting the enforcement of the Wyoming Commission’s Order of
December 4, 1996, in its Docket No. 70006-TA-96-24, which denied a concurrent’
competitive certificate of public convenience and necessity (CPCN) to Silver Star
Telephone Company té provide competitive local exchange service to the Afton,

Wyoming, exchange (the Denial Order), should be reversed.

3. At paragraph 42 of the Order, the FCC found that W.S. § 37-15-201(c)
was mnot “competitively neutral” under Section 253(b) of the federal
Telecommunications Act of 19986, and stated, at pafagraph 46, that “the lack of
competitive neutrality 1s, in any event, dispositive standing alone.” The FCC
reiterated, at paragraph 42, its observation in another case, that “Congress
envisioned that in the ordinary casé, States and localities would enforce the public
interest goals delineated in section 253(b) through means other than absolute
prohibiﬁons on entry ....” At paragraph 42, the FCC reads the statute as imposing

(13

on potential local exchange service competitors . . the ultimate competitive
disadvantage -- an insurmountable barrier to entry. Such disparity in the
treatment of classes of providers violates the requirement of competitive neutrality
and undermines the pro-competitive purpose of the 1996 Act.” The discussiqn of the

other aspects of Section 253(b), regarding universal service and necessity are thus

not taken up in depth.
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4. The Wyoming Telecommunications Act of 1995 seeks to bring
competition in telecommunications service to Wyoming and states that it is . . . the
intent of this act to ensure essential telecofnmunications services are universally |
available to the citizens of this state while encouraging the development of new
infrasfructure, facilities, products and services.” The Wyoming legislature clearly
understood that the change could not reasonably be expected to happen overnight
and that a transition period was necessary. Consequently, thejr stated that: “It is
the intent of this act to provide a transition from rate of return fegulation of a
monopolistic telecommunications indusfry to competitive markets and to maintain
affordable essential telecommunications services through the transition peripd, and
the provisions of this act shall be construed to achieve those goals.” W.S. § 37-15-

102. In these ways, the Wyoming Act differs little from the federal Act.

5. What differs substantially is the context in which the Wyoming and
federal Acts arose. The federal Act must be general in its focus to allow it to apply
throughout the United States to the most and least lucrative markets in the nation

and to parts of the system which differ in their degree of technological

advancement. Wyoming had the comparative luxury of being able to concentrate on

producing a procompetitive statute which addresses its specific problems.




Wyoming did, and still does, face the challenges of some of the highest service
costs in the United States which are driven by the small and substantially ruralb
population of the state, the adversities of chmate and terrain, the small size of even
its largest population centers, and the relatively large distancés between cities. The |
smaller rural markets in the state are served by independent telephone companies
which have vigorously entered into programs to upgrade their systems with digital
technology and increasing placement of modern local énd interoffice plant and
facilities. Some of these companies purchased a substantial number of rural
exchanges from U S WEST and have vigorously upgraded them. These smaller
 markets are also those in which competition is most likely to develop on a resale
basis (i.e., through the use of existing facilities to provide service)‘and in wh_ich it is
least likely that other companies will compete by building their own facilities --
because of the small size of the markets and the relatively small size of even the
largest customers in those markets. Wyoming reached an entirely reasonable
conclusion that, if the smaller incumbent companies did not build the facilities
required to support modern telecommunications services, they would probably not
be built. The Wyoming legislature also reached the reasonable conclusion that
these companies, faced with high costs to upgrade in relatively unattractive
markets, would be unwilling to continue to do so if they did not have at least a
reasonable chance to recover their investment. They reached a further reasonable
conclusion that the lenders who supported these companies and would be expected

to deal with them thereafter would take a negative view of the uncertainty that




would exist absent reasonable provision for the near future. They embodied these

sound conclusions in statute.

6. The Wyoming legislature clearly undersfood the value of competition |
(the Wyoming Act opened 80% of the market to competition on March 1, 1995) but |
also realistically understood that the telecommunications system should be
technologically modern, affordable, and universally available. The realities of
economics and demog-rapbics would not allow all of the desired results to happen at
once. Wyoming acted reasonably upon its conclusions by enacting the Wyoming
Telecommunications Act of 1995 (W.S. § 37-15-101, et seq.). Even faced with the
expectation fhat the “invisible hand” of the competitive market would not act evenly
and immediately throughout the state, it crafted protections for rural companies

which are not absolute prohibitions of competition.

Although the FCC termed it an “insurmountable barrier” to competition, W.S.
§ 37-15-201(c) is not such a barrier. After notice and the opportunity for a hearing,
the Wyoming Commission may issue a competitive certificate in the territory of a
rural company if the incumbent “is unable or unwilling to provide the local
exchange service for which the concurrent certificate is sought;” if it fails to protest
the application; if it has received a concurrent certificate to provide competitive local
exchange services anywhere in Wyoming (remembering that 80% of the market was

completely opened to competitive certification in 1995); or if it begins to provide




competitive cable radio or video service. W.S. § 37-15-201(c)(ii) through (v).k These
certificates may be issued whether or not the incumbent provider desires
competition. Therefore, the provision of W.S. § 37-15-201(c)(i), which allows
issuance of a competitive certificate if the incumbent rural company “consents,” is ‘
not, contrary to the opinion of the FCC, an absolute prohibition. The statute is also
adequately hedged with other statutory provisions which encourage competitive
reciproéity and prevent rural incumbents from blocking the provision of new

services which might be béyond their abilities to provide.

7. Wyoming’s policy of affording a realiétic measure of protection to small,
high cost rural telephone companies to encourage system upgrading, as» discussed
above, is .not a mattef of simple protectionism or of recoiling in horror from the
specter of competition. This is clearly demonstrated in W.S. § 37-15-201(d) which
states, in part, that: “A local exchange telecommunications company with thirty
thousand (30,000) or fewer access lines in the state may apply for an extension of
the protections provided for in subsection (c) of this section for a period not té exceed
thirty-six (36) months if, after notice and hearing, the commission finds that the
applicant has demonstrated by clear and convincing evidence that it has yet to
substantially recover its investment for upgraded services ordered by the commission
or for whicﬁ it has committed as of the effective date of this chapter.” [Emphasis
added.] Protection, if it then still exists with respect to a specific incumbent, [i] can

be extended only for the continued recovery of upgrading costs, [ii] is of variable
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length not to exceed three years, and: [iii] is subject to a standard of proof (“clear and
convincing evidence”) which was deliberately made higher than the “substantial
evidence” standard which normally appl_ies in the Wyoming Commission’s
proceedings. When the FCC states that ‘the Wyoming statutory protection is |
“entirely” within the discretion of the rural incumbent, that is not an accurate

characterization of the statute.

These provisions recognize that the Wyoming Telecommunications Act of
1995 worked a great change on the telecommunications industry in the state, and
recognize the validity of commitments to infrastructure and switch upgrades made
before the changeA happened. Had the Wyoming legislature not made its mim’mal
and realistic statutory concessions to the economic realities of the industry and the
needs of the people for improved telecommunications service (policies mirrored
throughout the federal Act), it would have made the needed level of upgrading

almost impossible to achieve.

8. The Wyoming Act represents the sound judgment of the Wyoming
legislature that some protection was a reasonable way to encourage essen’tial
system upgrading to take place; but, as discussed above, this judgment does not
deny the fact that competition has a role to play even with respect to smaller locayl
exchange service providers. Wyoming made a determination that no protection

would be available after a date certain, from which follows the conclusion that
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Wyoming intends that all incumbent local service providers must face competition
regardless of their circumstances at a time certain. The federal Act does not make

this harsh a judgment (and such a judgment would be inappropriate for a statute of

national application which must be more broadly drawn). The FCC made much of | ;

the fact that the time limits in W.S. § 37-15-201 are stated in terms of dates certain
(or determinable) and termed this, Order at paragraph 42, “. . . for all practical

purposes, an absolute prohibition.”

At paragraphs 43 through 45 of the Order, the FvCC points to analogous
provisions of the later enacted federal Act as the more appropriate model for
providing ’protection to incumbent rural companies. (We note that every fural
company in Wyoming which might seek protection under either act would qualify

under both.)

The heart of the duty of incumbent telephone companies to open up to
competition under the federal Act are found at 47 U.S.C. § 251(b) and (c). 47 U.S.C.
§ 251(f) allows state commissions to suspend their application to rural carriers in
certain circumstances and to provide protections effectively identical to-those of the
preempted W. S. § 37-15-201(c). The Wyoming Commission could relieve a rural
telephone company from the duty to comply with 47 U.S.C. § 251(c) unless the
Wyoming Commission determines that a request from another carrier for

interconnection, services or network elements, is “not unduly economically
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burdensome, is technically feasible” and is consistent with applicable universal

service provisions of the federal Act. Importantly, the federal Act would allow the

- Wyoming Commission, acting in the public interest, to relieve rural telephone

companies from the duty to comply with 47 U.S.C. § 251(b) or (c) on the petition of a .

rural telephone company, to the extent and for so long as, the state commission

~determines that such suspension or modification is needed to “avoid a significant

adverse economic impact on users of telecommunications services generally;” “to
avoid imposing a requirement that is unduly economically burdensome;” or “to avoid

Imposing a requirement that is technically infeasible.” [Emphasis added.]

There is no time limit 6n this protection. We submit that it is clearly possible
for a state commission which was so inclined to extend the protections of the federal
Act much farther into the future than the Wyoming Commission could do employing
the “anticompetitive” provisions of the Wyoming Act. We also submit that the
standards provided in the federal Act, as listed above, are broad enough to support
such durable protection. The federal protections, by not providing for their own
certain termination, can reasonably be viewed as allowing for their perpetuation, all
to the detriment of universal service, technological improvement of the nation’s
telecommunications system, and robust competition. It is just as reasonable to
assign an anticompetitive and protectionist label to the operation of the federal Act
as it is to lodge similar, though unfounded, criticisms against Wyoming’s analogous

provisions. It is unreasonable, therefore, for the FCC to preempt Wyoming’s sound,




reasoned judgment in dealing with' the special challenges faced in upgrading of
rural telecommunications infrastructure. Given these facts, Wyoming’s judgment

should be respected.

Further support for the proposition that the reasonable judgments of the
states taken with respect to local matters should be respected is found in the
decision of the United States Court of Appeals for the Eighth Circuit in Iowa
Utilities Bd., et al. v. F CC,. et al., 120 F.3d 753 (Eighth Cir. 1996). In that case, the
Eighth Circuit, in finding sharp limitations on the authority of the FCC to direct the
pricing decisions of the states, noted, 120 F.3d at 796 (citing an earlier United
States Supreme Court case) that section 2(b) of the Communications Act, 47 U.S.C:
§ 152(b), “. .. cons;titutes a specific congressional denial of power to the FCC and
suggested that Congress could override section 2(b)s command only by
unambiguously granting the FCC authority over intrastate telecommunications
m‘atters by directly modifying section 2(b).” Section 2(b) demonstrates clearly, inter
alia, that the states should have jurisdiction regarding “. . . classifications,
practices, services, facilities, or regulations for or in »connection with intrastate
communications service.” The preempted W.S. § 37-15-201(c) clearly falls within
the protections afforded to the states by Congress; and, again, the preemption

should be overturned.

10
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9. 47 U.S.C. § 254(b)(1), (2) and (3) describe some of the aspects kof
national telecommunications policy on which the federal Act is premised. Service
should be of high quality, rates should be “just, reasonable, and affordable” and
“advanced telecommunications and information services should be provided in all .
regions of the Nation.” Particularly, subsection (3) directs that: “Consumers in all
regions of the Nation, including low-income consumers and those in rural, insular,
and high cost areas, should have access to telecommunications and information
services, inclﬁdihg intere};change services and advanced telecommunications and
information servicés, that are reasonably comparable to those services provided in
urban areas and that are available at rates that are reasonébly comparable to rates
charged for similar services in urban areas.” The Wyonﬁng Commission submits
that, in addressing the technological upgrading needs of Wyoming in a reasoned
manner, it is upholding and furthering the policy goals of the federal Act as well as
the similar stated policy goals of the Wyoming Act. The erroneously preempted
section of the Wyoming Act is specifically designed to guard against the possibility
that technological “haves and have nots” might develop or that parts of the ’system

might become isolated “islands” lagging in technological development.

10.  Itis clear that the action of the Wyoming legislature in crafting the Act
as it did was “necessary” under the rubric of 47 U.S.C. § 253(b). The imperatives to
which the Wyoming Act responded as it did in W.S. § 37-15-201(c) are described

above; they are factual rather than theoretical; and they are driven by simple and

11
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easily understood technological and market realities Which cannot be defined éway
or ignored. When 47 U.S.C. § 253(b) speaks of the ability of states to impose “. . .
requirements necessary to preserve and édvance universal service, protect the
public safety and welfare, ensure the continued quality of telecommunications _
services, and safeguard the righté of consumers”, that is precisely what the
preempted provision did. It recognized that a technologically‘ incapable
telecommunications system does not serve the public safety or welfare and that‘
protection of the rights of consumers to “enjoy” such a system is no protection at all,
and that protection of the ultimate consumer can mean affording a measure of

protection for the companies upon which they must depend for service.

If the FCC rightly observes, at paragraph 42 rof the Order, that “Congress
envisioned that in the ordinary case, States and localities would enforce the public
interest goals delineated in section 253(b) through means other than absolute
prohibitions on entry . . . .”; then the preemption in this case should not stand.
First, as Wé have shown the FCC, Wyoming is not an “erdinary case” facing simple
challenges . Second, the wrongly preempted statute is not an absolute bar to entry,
but a conditional measure designed to address realistically and effectively the needs
of the public for adequately technologically capable and modern telecommunications
service in a market in which such development is not immediately financially
attractive. We submit that the federal Act, in leaving so much responsibility to the

states to design and implement local solutions to local problems, describes a

12
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partnership bétween the federal and state governments, and not a hierarchy in
which state solutions can be called invalid simply because they are different.
Congress realized that neither they nor the FCC could anticipate every problem
that would arise in bringing about a competitive telecommunications market; and it |
wisely took the cooperative path. It also realized that neither the stétes nor the
federal government acting individually possessed all of the facts, insights or
resources needed to make the competitive transition. They realized that it could not
be done without the serious engagement and cooperation of all concerned. We
submit that the Wyoming Telecommunications Act of 1995 is evidence of that
constructive contribution to that partnership and that it shoxﬂd be allowed to

operate in Wyoming’s particular circumstances.

11. We also observe for the FCC that we have been informed that the
negotiations between U S WEST Communications, Inc., and Union Telephone

Company regarding the sale of the Afton, Wyoming, exchange to Union are now at

‘an end; and the exchange will remain with U S WEST. Consequently, the

controversy before the FCC over whether or not Silver Star Telephone should be
prevented by the operation of W.S. § 37-15-201(c) from competing in that exchange
Would be moot because the Wyoming Telecommunications Act of 1995 opened all of
U S WEST’s Wyoming exchanges to competition more than t§vo years ago and a

year before the passage of the federal Act.

13
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Silver Star has appealed the Wyoming Commission’s Denial Order, described
above in paragraph 2, to the Wyoming Supreme Court. The fact that the exchange

will remain with U S WEST may also render the Wyoming appeal moot.

12. We urge the FCC to grant this ‘Petition for Reconsideration. It will
help in obtaining further informatioh about the special situations the Wyoming
Telecommunications Act of 1995, and specifically W.S. § 37-15-201(c) therein, were
designed to address. Tlﬁs will give the FCC a_more detailed ﬁnderstanding of
Wyoming’s situation and will show that we share the purpose of encouraging a
robust and healthy competitive telecommunications market capable of providing
service which, in quality, price and availability, fulfill the common goals of the
federal and Wyoming Acts. The federal Act wisely recognized, in enlisting the aid of
the states, that the public interest is not monolithic but is composed of thousands of
good decisions made by many in furtherance of a commonly understood good. In its
telecommunications law, Wyoming has shown that it clearly understands that good;
and it has offered such carefully considered decisions in the public interest. We

believe that they should be accepted. This Petition should be granted.

Respectfully submitted, October 23, 1997.
WYOMING PUBLIC SERVICE COMMISSION

X s

STEVE ELLENBECKE/R,/ Chairman

K Sl e //‘/ '{jf«

KRISTIN H. LEE, Commissioner
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CERTIFICATE OF SERVICE

I hereby certify that I served true and complete copies of the within and
foregoing Petition for Rehearing by the Wyoming Public Service Commission in the
above-captioned matter upon those persons appearing on the service list furnished
to the Wyoming Commission by the Common Carrier Bureau of the Federal
Communications Commission by depositing the same in the United States mail,
first class postage prepaid, on this 23rd day of October, 1997.

Dated: October 23, 1997.

DGO

STEPHEN G. OXLEY, Secretary and ief Counsel
Wyoming Public Service Commlssmn

2515 Warren Avenue, Suite 300

Cheyenne, Wyoming 82002

307.777.7427

for himself and for

CARROL S. VEROSKY
Assistant Attorney General
Office of the Attorney General
Capitol Building

Cheyenne, Wyoming 82002
307.777.7837
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sSummary

The Wyoming Group requests that the Commission reconsider its
Preemption OQrder, reverse its. decision, and refrain from action
that improperly restrains the State of Wyoming from addressing its
universal sérvice concerns consistent with its rights under Section
253(b) of the 1996 Act.

Sectibns 253 @) and (b) must be read together to implement the
clear Congressional' determination that the states retain the
authority to introduce measures designed to protect and promote
universal §ervic_g, even when those measures may otherwise affect
competitive entry. | |

There is ample evidence that the Wyoming Statute does not
offend the 1996 Act. To the contrary, it has been demonstrated
that the statute was consistent with the spirit and the letter of
the 1996 Act’s universal service provisions. On that basis, the
preemption authority contained in Section 253 was not triggered.
Therefore, preemption was inappropriate.

Even assuming the Commission was corfect in its assessment
that Wyoming’s rural incumbent provision was in conflict with
Section 253 of the 1996 Act, the Commission failed to preempt the
Wyoming Statute only to the extent "necessary" to remedy the
conflict, as 1is required by Section 253(d) of the 1996 Act.
Moreover, the Commiésion failed to provide the statutorily mandated
notice of the action it was contemplating, i.e., preemption. On
these grounds, the Preemption Order should be reversed.

(ii)
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

8ilver Star Telephone Company, Inc. CCB Pol 97-1

Petition for Preemption and
Declaratory Ruling

To: The Commission

PETITION FOR RECONSIDERATION

The Wyoming Group!, by its attorneys, and pursuant to Section
1.106 of the Commission’s Rules,? hereby requests reconsideration
of the Memorandum Opinion and Order (hereafter "Preemption Order")?
issued in response to the above-captioned Petition for Preemption
and Declaratory Ruling ("Petition") filed by Silver Star Telephone
Company, Inc. ("Silver star"). The Wyoming Group respectfully
submits that the Preemption Order is erroneous as a matter of law
and, accordingly, should be reversed.

I. INTRODUCTION
The Preemption Order granted Silver Star’s Petition to the

extent it preempted (1) a Wyoming Public Service Commission 4

! The Wyoming Group consists of Union Telephone Company,
Inc. ("Union"), Tri County Telephone Association, Inc., TCT WEST,
INC., and RT Communications, Inc. All members of The Wyoming Group
participated in these proceedings as interested parties.

2 47 C.F.R. § 1.106.
3 In the Matter of Sjilver Star Telephone Company, Inc.

Petitjon for Preemptjon and Declaratory Ruling, CCB Pol 97-1,

Memorandum Opinion and Order, FCC 97-336, rel. Sept. 24, 1997
("Preemption oOrdexr"™).
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("Wyoming PSc") decision denying Silver Star authority to provide
local service in Afton, Wyoming* and (2) portions of the Wyoming
Telecommunications Act of 1995 ("Wyoming Statute")?, which were the
basié of the Wyoming PSC’s Denial Order.® Reconsideration is
warranted because the Preemption Order is based upon an erroneous

statutory interpretation.

The Commission erred in determining that Section 253 of the
Telecommunications Act of 1996 ("1996 Act")’ authorizes preemption
of a Wyoming statute that neither offends the 1996 Act, nor is
inconsistent with the spirit or the letter of the 1996 Act’s
universai service goals and requirements. The Commission’s

interpretation of its“authority under Section 253(a) of the 1996

' Act renders meaningless the authority reserved to the states under

Section 253(b) of the 1996 Act.

Assuming, arguendo, that the Wyoming Statute was preemptable,
the Commission’s pfeemption decision was overly broad. Rather than
tailér its Preemption Order to minimize the intrusion into a state
law intended to preserve and promote universal service within its

borders, the Commission struck down the law entirely. Section

4 Application of Silver Star Telephone Company, Inc. for a
_Certificate of Public Convenience and Necessity to Service the

_Afton Local Exchange Area, Order Denying Concurrent Certification,

Docket No. 70006-TA-96-24 (Wyoming PSC, Dec. 4, 1996).

5 Wyo. Stat. Ann., §§ 37-15-101 et seq.
6 Silver Star amended its petition April 24, 1997 seeking

preemption of Sections 37-15-201(c) through (f) of the Wyoming
Statute.

7 Pub. L. No. 104-104, 110 Stat. 56 (1996).

2



253 (d) permits preemption only "to the extent necessary" to correct
a violation or inconsistency. Accordingly, the Commission should
reconsider and reverse its decision.

II. BACKGROUND

In 1993, the Wydming PSC initiated an extensive review of the
state’s telecommunications infrastructure.? It held public
hearings in which all segments of its population testified about
existing telecommunications facilities as well as future needs.
Based upon the evidence compiled ink these proceedings,
specifically, that U.S. West was not providing service consistent
with the public interest, the Wyoming PSC concluded that U.S. West
would be required to upgrade its facilities in order to achieve an
acceptable level of service.

U.S. West opted to sell exchanges in rural, high cost areas
rather than make the enormous investment necessary to upgrade its
facilities to the Wyoming PSC’s satisfaction. The Wyoming PSC
therefore directed the companies purchasing the U.S. West exchanges
to make extensive improvements in these facilities to provide
subscribers with a level of service most subscribers throughout the
nation téke for granted as basic, e.g., single-party service and

"g11" emergency service.’ Union ultimately entered into a contract

8 In the Matter of the Inquiry into Telecommunications

Service Capability and Needs in Wyoming, Wyoming Public Service
Commission, General Order 67, September 24, 1993 ("Upgrade Order").

° The required improvements include the following:

a. to provide equal access, including 10-XXX to all

interexchange carriers, where cost-effective, and as soon
(footnote continues on next page)

3
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with U.S. West for the Afton, Wyoming exchange. !

At the same time, the Wyoming legislature was addressing the
telecommunications needs of its ¢itizens, including the issues
arising from the transition from a monopolistic to a competitive
environment. This inquiry resulted in the iegislative passage of
the Wyoming Telecommunications Act of 1995. In view of the
upgrading requirements imposed by the Wyoming PSC on the small,
rural LECs that purchased the outmoded facilities of U.S. West, and
in keeping with its intent "to ensure [that] essential
telecommunications services [were] universally available,"! the

Wyoming Statute included a "rural incumbent provision" that

(continuation of footnote from previous page)

as upgrade of facilities permit such service
provision;

b. single-party service to all those who desire it;

c. flat-rate or measured service options;

d. touch-tone dialing;

e. adequate private branch exchange trunking;

f. provision of 911;

g. available custom-calling features, call-waiting, etc.;

h. minimum 2400 baud transmission capability; and

i. digital connectivity. .

Upgrade Order at pp. 95-99; See In the Matter of Silver Star
Telephone Company, Inc. Petition for Preemption and Declaratory

Ruling, CCB Pol 97-1, Reply Comments of RT Communications, Inc.
dated March 7, 1997, at pp. 5-6.

10 Union is a local exchange carrier serving 6,396 access
lines across 15 exchanges in the State of Wyoming. Silver Star
vied for the Afton exchange, but U.S. West decided to sell to
Union. The Commission should note that largely as a result of the
Commission’s actions in this proceeding, as well as the anti-rural
LEC/small business positions taken by the Commission during the
past several years, the contract between Union and U.S. West has
now been cancelled. ‘

u Wyo. Stat. Ann. § 37-15-102.

4
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permits incumbent LECs, such as those undertaking massive upgrades
in high cost rural areas previously owned by U.S. West, to object
to new entrants into, those exchanges for a period of ten years.?
This provision acts as a public ihterest safety net and assures
subscribers in these éxchanges that the extensive improvements in
telecommunications services mandated by the Wyoming PSC will be
made.

Once U.S. West’s right to sell its Afton exéhange to Union was
established, Union was awarded a certificate to serve Afton. When
Silver Star applied for a concurrent certificate to serve Afton,
Union, as the incumbent LEC,"” invoked the public interest safety
net provision to object to Silver Star entering the Afton market.
Consequently, Silver Star was denied a certificate to provide
service in Afton conéurrent with Union.

In order to gain entrance to the Afton exchange, Silver Star
petitioned the Commission to declare the state-crafted public
interest provision invalid under Section 253 of the 1996 Act. The’
Commission granted Silver Star’s petition to. the extent it
preempted this public interest provision of\the‘Wyoming Statute and
the Wyomlng PSC Order denying Silver Star a certificate to operate
in Afton. In reaching thls decision, the Commission ignored the
public interest considerations addressed by the Wyoming Statute;

the Commission also ignored the law, which permits preemption of

12 Wyo. Stat. Ann. § 307-15-201(c).

13 The Commission accepts the determination that Union is
the "incumbent" LEC as defined in the Wyoming Statute. Preemption
Order at para. 38, n.100. ,
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the enforcement of a state's.statute only if the statute violates
Section 253(;) or (b) of the 1996 Act, and only "to the extent
necessary to correct such violation or inconsistency."™
III. ARGUMENT

A. THE COMMISSION’S PREEMPTION OF THE WYOMING STATUTE AND WYOMING

PSC DECISION RENDERS B8ECTION 253(B) MEANINGLESS  AND,

ACCORDINGLY, SEHOULD BE REVERSED.

Notwithstanding the provisions of Section 253(a), Section
253 (b) of the 1996 Act provides states with the authority to impose
requirements necessary to preserve and advance universal service
and high quality telecommunications services. Implicit in this
specific reservation of state authority is the recognition that all
areas of the country, or of a single state, méy not be subject to

the same market conditions that would sustain the introduction of

competitive local exchange service in a manner that will serve the

public interest. This same public policy reasoning and concern
underlies the authority provided by Section 251(f) of the 1996 Act
to 1limit the interconpection obligations of small rural carriers.?
But, contrary to the illogical statutory interprétation employed by
the Commission in the Preemption Order, Congress clearly did not
confine the states to the explicit statutory methods for protecting
the interests of rural subscribers, such as Section 251(f).

While standing alone, Section 253(a) of the 1996 Act in

general prohibits state statutes that act as barriers to the

14 47 U.S.C. § 253(4).

15 47 U.S.C. § 251(f).
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ability of an entity to provide’telecommunications service, this
general provision is subject to explicit exceptions. 1Indeed,
Section 253(a) itself presages the possibility of exceptions by
beginning with the wo;ds, "IN GENERAL." Section 253(a) is follo&ed
by specific sections ﬁhatytake precedence over the general language
set forth in Section 253(a) or, at a minimum, must be accorded
equal significance.

Section 253(b) of the 1996 Act provides states with the
authority to impose requirements necessary to preserve and advance
universal service and high quality telecommunications services.

This section of the 1996 Act reflects Congressional determination

~that a state should maintain the authority to enact measures to

ensure that the introduction of competition proceeds in a manner
that will serve the overall public interest of the citizenry of its
state. Thus, 253(b) fermits state action under circumstances that
would otherwise by impermissible under 253(a).

It is a canon of statutory construction that related portions
of legislation must be interpreted together, so as to avoid
rendering one section meaningless. As tﬁe court stated in its
review of the Commission’s interconnection rules, one "muét look to
the structure and the language of statute as a whole" to determine
if the Commission’s interpretation is reasonable.!

In this instance, the Commission'applied Section 253(a) in

isolation, rather than in concert with Sections 253(b) (and Section

16 Jowa Utiljtjes Board v. FCC, 120 F.3d 753 at 800 (8th
cir. 1997) (citations omitted) ("Iowa Utjlities Board").
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254, to which 253(b) referé). Taken together, these provisions
clearly limit Commission preemption over state statutes such as the
Wyoming Statute, that are "necessary to preserve and advance
universal service™ and that are in harmony with the federal
statute.

Congress expressly addressed the subject of "barriers to
entry" in Section 253 of the 1996 Act.” Obviously, a specific
action taken by a state pursuant to Section 253(b) will have some
effect on the more general prohibition against entry barriers.
Therefore, Congress understood that actions under Section 253(b)
could be contrary to the general prohibition of Section 253(a), and
that is why Congress specifically stated ‘Ehat the prohibition
against barriers to entry is a general géal. This general goal,
however, must be balanced with the more specific and potentially
conflicting goals reflected in other provisions of Sec;ion 253,
including those of Section 253(b). In other words, Section 253
must have contemplated that the State could take, on a balanced
basis, actions that would have the effect of barring entry.
Otherwise, Congress would not have includedkpotentially conflicting
provisions within the same statutory section.

The reservation of state authority contained in Section 253 (b)
is completely consistent with Section 2(b) of the Communications
Act,!®, which provides that "nothing in this ‘chapter shall be

construed to apply or give to the {[Commission] jurisdiction with

17 ' 47 U.S.C. § 253.

13 47 U.S.C. § 152(b).
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respect to . . . charges, élassificaticns, practices, services,
facilities, or. regulations for or in connection with intrastate
communications service." The Eighth Circuit, in reviewing the
Commission’s interpretation of the 1996 Act’s interconnection
provisions, stated:

The Supreme Court emphasized that section 2(b)

constitutes an explicit congressional denial of power to

the FCC and suggested that Congress could override

section 2(b)’s command only by unambiguously granting the

FCC authority over intrastate telecommunications matters

by directly modifying section 2(b)."

As the court noted, the 1996 Act did not limit state authority
under Section 2(b). To the extent the Commission’s Preemption
Order intrudes into regulation of intrastate facilities reserved to
the states under 2(b), and separation of intrastate and interstate
components of Commission regulation and state regulation is not
impossible, state action should not be preempted.

1. The Wyoming Statute Was Enacted to Preserve and Advance

Universal Service and is Consistent with Section 254 of
the 1996 Act.

In order to protect the public interest, Section 253(b)
specifically allows a state to impose, on a competitively neutral
basis and coné;ﬁ:ent with universal service goals, requirements
that are necessary to preserve and advance universal service,

protect the public safety and welfare, ensure the continued quality

of telecommunications services, and safeguard the rights of

19 Jowa Utilities Board, 120 F.3d 753, 796, citing Louisiana
Pub, Serv. Comm’n v. FCC, 46 U.S. 355, 377 (1986).
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consumers.” Section 253(b) decrees that states retain the ability
to address uniﬁersal‘service concerns notwithstanding the general
érohibition on barriers to entry contained in Section 253(a):

Nothing in this section shall affect the ability of a
State to impose, on a competitively neutral basis and
consistent with section 254, requirements necessary to
preserve and advance universal service, protect the
public safety and welfare, ensure the continued quality
of telecommunications services, and safeguard the rights
of consumers.?

The Wyoming Statute promotes the same universal service goals
that were later reflected in the 1996 Act. Specifically, the
Wyoming Statute declares that its intent is "to ensure that
essential telecommunications services are universally available to
the citizens of this state while encouraging the devélopment of new
infrastructure facilities, products and services."? In
furtherance of that goal, and in recognition of the Wyoming PSC’s
requirement that LECs make massive capital investments in U.S.
West’s former exchange areas, the Wyoming 1legislature enacted
Section 37-15-201(c). It‘provides in pertinent part:

(c) Prior to January 1, 2005, in the service territory of

a local exchange telecommunications company with thirty

thousand (30,000) or fewer access lines in the State, the

Commission shall, after notice and opportunity for a

hearing,issue a concurrent certificate or certificates

of public convenience and necessity to provide local

exchange service, only if the application clearly shows

the applicant is willing and able to provide safe,

adequate and reliable local exchange service to all

persons within the entire existing local exchange area
for which the certification is sought, and the incumbent

20 47 U.S.C. § 253(b).
2 47 U.S.C. § 253(b).
z Wyo. Stat. Ann. § 37-15-101.
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local exchange service ‘provider:
(1) consents to a concurrent certificate . . . .

This so-called rural incumbent provision enables rural LECs, such
as Union, that are obligatéd to upgrade the former U.S. West
exchange facilities, to do so under circumstances that afford
reasonable assurances of cost recovery. This in turn ensures that
the statutorily mandated "essential telecommunications services"
will be provided to all subscribers in the state.?

Accordingly, the Wyoming Statute is wholly consistent with
Section 254 of the 1596 Act, which calls for the "preservation and
advancement" of universal serVice and directs a Federal-State Joint
Board to pursue universal service objectives. Section 254 also
specifically endorses States’ efforts "to preserve and advance
universal service" so long as such efforts are not inconsistent
with the Commission’s universal services rules.?

Section 254 (b) of the 1996 Act specifically includes among the
principles of Universal Service the access by consumers in all
regions of the Nation, including those in rural areas, insular, and
high-cost areas, to telecommunications and information services,
comparable to those services provided in urban areas and at rates
that are comparable. The Wyoming PSC’s directive to the purchasers
of U.S. West exchanges is perfectly consistent with these goals.?

No party to this proceeding has suggested that the Wyoming

B Wyo. Stat. Ann. § 37-15-103(a) (iv)
u 47 U.S.C. § 254(f).

> See supra n. 7.
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Statute is inconsistent with the 1996 Act’s universal service
provision. Inexplicably, however, the Preemption Order implies
that the specific mechanisms listed in Section 251(f) and Section
214 (e) (2) are the exclusive remedies a State may employ to address
its universal service con’cerns.26

This conclusion is defective in a several respects. First,
none of the sections cited by the Commission either states or
implies that it, either alone or in conjunction with other specific

sections, is the sole means by which a State may preserve and

promote universal service within its borders. Thus, there is no
statutory prohibition against Wyoming employing its public interest
safety net provision to further universal service by -ensuring
compliance with its mandate to deploy necessary upgrades in
existing networks. Second, the Commission suggests that Séctions
214 (e) (2) and 251(f) contemplated all of the "unique circumstances
of rural telephone companies." For example, the Commission notes
that "Section 251(f) affords rural and small LECs certain avenues
of relief from the so-called interconnection duties set forth in
Sectioﬁs 251(b) and (c)."? Section 251(f) does not, however,
provide relief from the obligations imposed by the State of Wyoming

on small and rural LECs.® The instant case provides a clear

% See, e.qg., Preemption Order at paras. 43-44, wherein the
Commission delineates Sections 214 (e) (2), 251(f) and 253 (f) as the

"accommodations to the unique circumstances of rural telephone
companies . . . ." Id. at para. 44.

z Id. at para. 43.

fad See supra n. 9.
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illustration that rural communities and their incumbent telephone
companies will face concerns for which the 1996 Act did not specify
remedies; nonetheless, the 1996 Act contemplated the possibility of
these occurrences by reserving to the states sufficient flexibility
to address these issues as they arise. In this instance, the State
of‘Wyoming'resolved.the’conundrum.of requiring extensive facilities
upgradé for communities suffering poor service while simultaneously
introducing competition to the 1local exchange market to new
entrants by temporarilg affbrding LECs in high cost, rural areas
with an exclusive certificate for a limited period of time.?
The publib interest safety net provision is simply a specific
response to circumstances in the State of Wyoming thaﬁ required a
focused and creative solution.

This aspect of the Preemption Order reflects the Commission’s
continuing pattern of ignoring the statutory rights of states and
disregarding the concerns of rural LECs. Thankfully, Congress
mandated a different approach. Congress recognized that it could
not foresee every set of circumstances under which state action
would be required fo protéct the overall interests of its
citizenry. Accordingly, Congress adopted Section 253 (b).¥

The nexus between Sections 253 and 254 of the 1996 Act is

» Silver Star apparently had no objection to the public
interest safety net provision when it appeared that Silver Star was
to be the incumbent LEC in Afton with the right to object to new
entrants. :

0 Moreover, rural exemption, suspensions and modifications
are not a substitute for the Commission’s adherence to the
limitations on intrusion into state regulation found in Section
253 -

13
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the consistent expression of legislative concern regarding the
advancement of universal service goals. The 1996 Act relies on
competition as a means of reaching universal service goals, not as
an end in itself. Thus, Commission preemption on the sole basis
that the Wyoming Statute did not meet the competitive entry
standard of Section 253(a) is a misapplication of the 1996 Act and
undermines Congressional intent.

2. Wyoming’s Actjons Are Competitively Neutral.

The commission concludes that the public interest safety net
provision of the Wyoming Statute is not competitively neutral
because it "favors certain incumbent LECs." Preemption Order at
para. 42. The Commission misconstrues the Wyoming Statute.- The
Wyoming Statute 1mposes, on a competitively neutral basis (1 e., a
requlrement affectlng all potentlal new entrants), requlrements to
ensure universal service by postponing, not prohibiting,
competitive entry in certain cases. Contrary to the Commission’s

conclusion, the public interest safety net provision is not an

absolute ban; it does not, therefore, warrant Commission action

analogous to preemption in the case of Classic Telephone, as the

‘Commission argues.?

"Neutrality," in the context of the authority granted to the
states by Section 253 (b) to preserve and advance universal service,

requires merely that when states introduce measures to further

Ezeempt;on order at para. 42, citing Classic Telephone,
Inc. ngigign for Preemptjon, Declaratory Ruling and In]unctlve

Relief, Memorandum Opinion and Order, File No. CCB Pol 96-10, 11
FCC Rcd 13082, 13102 (1996). :

14
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these goals, the implemenﬁation. of these measures must apply
equally to all new entrants.’ Clearly, neither Section 253
specifically, nor the 1996 Act generally, requires that incumbents
and new entrants be treated equaliy. In fact, the very basis of
many of the provisioﬁs of the 1996 Act relating to the development
of a competitive market depends upon the distinction between
jncumbents and new entrants.® Accordingly, the Commission erred
in concluding that the public interest safety net provision of the
Wyoming Statute is not competitively neutral.

3. The Wyoming Statute was Enacted to Ensure and Promote

Quality Telecommunications Services, Protect Public
Safety and Welfare and Safequard the Riqhts‘of consumers.

The PreemgtionHOrder impermissibly interfereskwith the ability
of the State of Wyom%ng to ensure that all its citizens enjoy the
minimum level of Seryice specified in the Wyoming Upgrade Order,
thereby promoting quality telecommunications services on a state-
wide basis. In ignoring the context in which the public interest

safety provision was enacted, the Commission effectively denied

 Wyoming the opportunity to foster robust competition in rural

communities at the 1level of service énjoyed by most urban

subscribers nationwiée.
Ironically, the news release announcing the Commission’s
action in this docket stated that
[b]y'taking'thesé [preemptive] actions, the Commission is

furthering Congress’ goal in the Telecommunications Act
of 1996 to accelerate deployment | of advances

telecommunications services to all Americans by opening

R Compare, e.d., Section 251(b) and Section 251(c); see
Section 259.

15
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all telecommunications markets to competition.®
In fact, the result of Commission’s action is directly contr%?y to
this stated goal, because it undermines a carefully-crafted state
remedy to an historic absence of adﬁanced technologies in targeted
rural areas.

' The Wyoming Statute attempts to correct historic inadequacies ,
in rural areas to ensﬁre the public safety and welfare, and protect
the rights of consumers within a public interest framework that
also provides for transition into a competitive environment. 1In
providing for the possibility of postponement of the introduction
of competition in Wyoming’s rural areas, the legislature determined
that universal service goals required a mechanism to ensure the
deployment of improved facilities and services. The financial
burden of extensive upgrades compounds by the generally difficult
circumstances of service provision in rural areas, where population

density is low and per-line costs are high. These factors are well

known to the Commission, and were enumerated in this proceeding as

well.*

8 "Commission Preempts Provision of Wyoming
Telecommunications Act of 1995," Report No. CC 97-47 (Sept. 25,
1997) ("News Release") (emphasis added).

34 In general, rural telephone companies face higher per-
line costs than carriers in larger areas. This is due primarily to
the relatively few subscribers per line-mile compared to more
heavily populated urban areas. The sparse nature of subscribers
translates into higher costs for the rural carriers; the
consequence of fewer lines is a higher per-line cost of service.
That result is aggravated by the existence of only a small pool of
customers from which, costs can be recovered which increases the
risk of recovery of both high service costs and investments.

(footnote continues on next page)
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The Wyoming Statute makes it clear that the period of time in
which the incumbent rural LEC may object to a concurrent provider
is linked to its ability to "substantially recover its investment
for upgraded services ordered by the Commission or for which it
has committed. . . .* Thus, the Wyoming statute does not undermine
the U"pro-competitive deregulatory national policy framework"
intended by the 1996 Act.¥ To the,contrary; the Wyoming Statute
promotes a truly competitive environment at a service level which
is enjoyed by most urban subscribers.

B. | ASSUMING, ARGUENDO, THAT SOME PREEMPTION ACTION WERE

NECESSARY, THE COMMISSION HAS NOT PROPOSED OR CONSIDERED OTHER

OPTIONS THAT WOULD PREEMPT ONLY TO THE EXTENT NECESSARY, AND
FAILED TO PROVIDE PROPER NOTICE OF IT8 PROPOSED ACTION.

1. The Commission’s Remedy is Overly Broad.
Assuming, arguendo, that preemption were permissible under

Section 253 (b) of the 1996 Act, the Commission’s action exceeds its

(continuation of footnote from previous page)

Carriers serving rural areas may be heavily dependent on several
large~volume business customers; loss of revenues from a large
customer could affect severely the remaining pool of residential
and business customers. Rural carriers also depend on carefully
crafted regulatory mechanisms that assist high-cost recovery.
Given these factors, incentives and carefully designed regulatory
policies are necessary and important to achieve a modern
telecommunications network in rural areas.

Operating under the constraints imposed by limited customer
pools, the risks carried by the revenue reliance on few large-
volume customers, and the dependence on regulatory mechanisms for
high-cost recovery, rural carriers must nevertheless meet a demand

to provide their customers with advanced services similar to those

provided to customers of telecommunications services throughout the
Nation. Comments of Union Telephone dated February 20, 1997, at

pp. 5—6.
35 Preemption Order at para. 17.
17



limited preemption authority. Section 253(d) provides that

- violation of Section 253(a) or (b) allows the Commission to preempt

only the enforcement of such statute, regulation, or 1legal
requirement, and only "to the egﬁent necessary to correct such
violation or inconsiétency“ with Section 253.% The Commission has
no authority to preempt a statute, only state enforcement of a
statute.

ThekCommission exceeded the authority granted to itlin Section
253(d) when it determined that it was "necessary" to: grant an
unfettered state certificate to Silver Star, supplant state
certification authority entirely, and void the Wyoming statute.
All outcomes result from the Commission’s Preemption Order. None
of these actions are "necessary," even assuming that the Commission
had any basis to act under Section 253(d).¥

The Commission had available to it less draconiaﬁ.options than
the wholesale preemption of the rural incumbent provision of the
Wyoming Statute. More limited measures could have employed hefe,
if any action were required at all. For example, the Commission
could have achieved the same goal of prohibiting barriers to entry
by competitive carriers had it directed the State of Wyoming to
limit the time period in which an incumbent small, rurel LEC could

object to a concurrent provider in its service area (the period of

3% 47 U.S.C. § 253(d) (emphasis added).

3 The Commission underscores the 1limitation on its
authority when it notes that Section 253(d) directs the FCC to
preempt "“only to the extent necessary,™ (see News Release) but
fails to apply this understanding in the Preemption Order.
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time being linked to the period of time it will be burdened with
mandatory facilities upgrades of high cost rural exchanges). Such
an alternative would have satisfied Congressional objectives while
affording the state of wYoming the'flexibility it required to meet
its universal service objectives under the circumstances.
Alternatively, during the ten-year period under the Wyoming
Statute, the Commission could have suggested that Wyoming
periodically review the balance between the statutory objectives to
determine whether legislative changes were required. ‘Furthermore,
the Commission could have taken notice of its own commitment to

resolution of the "trilogy" proceedings, which ultimately may

address and resolve the concerns which prompted the Wyoming

Legislature to impleﬁent the public interest safety net.

Even if the Commission could justify its suggestion that the
temporary nature of the publid interest safety is tantamount to a
categorical ban, it could have taken less drastic steps than
preempting the Wyoming Statute.® Instead of minimizing its
encroachment on Wyoming’s statutory regime, the Preemption Order
imposed what amounted to the maximum penalty - totai preemption.
It took the extreme'steblof preempting the Wyoming Staﬁute’s public

interest provision altogether. In so doing, it has impermissibly

38 In addition to ignoring the clear statutory requirement
to take only necessary preemptive action, the Commission also
failed to comply with its own practice of employing narrowly-
focused methods to achieve a federal purpose without encroaching on
state power. See, e.g., Public Utility Commission of Texas v. FCC,
66 RR 2d 1618, 1623 (D.C. Cir. 1989); see also, Nat’] Ass’n of

Requlatory Utility Comm’rs v. FCC, 66 RR 2d 1129, 1135 (Commission

is authorized to exercise preemptive power only to the degree
necessary to achieve the federal purpose).
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restrained the State of Wyoming from addressing its specific
universal service concerns, and exceed its statutory authority.

2. The commissjon Fajled to Provide Proper Notice.

Assuming, argquendo, that the Commission has authority to
preempt the Wyoming PSC Order and that preemption is in the public
interest and consistent with the requirements of the Act, Section
253(d) requires Commission notice and an opportunity for public
comment leading to a determination that a state or local government
statute, regulation, or} legal requirement violates or is |
inconsistent with subsection (a) or (b) of Section 253 and should,
therefore, be preempted.¥

The Commission did not provide notiCe of the action it was
considering. It failed té identify any specific statute,
regulation, or legal requirement that it considered in violafion or
inconsistent with the terms of Section 253 of the Act. Inasmuch as
the Commission did not provide notice or opportunity for public
comment; of the specific measures it was considering in the event
it found that the Wyoming Statute violated or was inconsistent with
the 1996 Act, preeﬁption was procedurally defective. Oon that

basis, the Preemption Order should be reversed.

The Commission contends that absent a specific directive in
the 1996 Act as to the nature of the notice and opportunity for
comment to be provided prior to exercising its preemption authority

under Section 253, the general notice that was provided in this

» 47 U.S.C. § 253(4d).
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case was legally sufficient.® The E;gggg;igg_gzggg did not state
why the absence of specifics - the state statute, regulation, or
legal requirement that was the subject of the preemption petition -
was not required in order for an affected party to have notice
that the Wyoming Staéute and Wyoming Commission Decision might be
preempted by federal law. |
As Union pointed out in the proceeding below, "it would be
arbitrary and unreasonable for the Commission to completely preempt
a State statute leaving the State’s consumers unprotected from the
concerns the statute was intended to address and the State without
an opportunity to first undertake alternative action to address
those concerns."!
IV. CONCLUSION
The Preemption Order is based upon an erroneous interpretation
of the 1996 Act and, accordingly, should be reversed.k Sections
253(a) and (b) must be read together to implement’ the clear
Congressional determination that the states retain the authority to
introduce measures designed to protect and promote universal
service, even when those measures may otherwise affect competitive
entry. Section 253(b) clearly states that "[n]othing in this
section shall affect the ability of a State . . ." to further

universal service goals.®

40 Preemption Order at para. 35.

4 Union Telephone Supplemental Comments, dated May 8, 1997,
at p. 5.
a2 47 U.S.C. § 253(b) (emphasis added).
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There is ample-evidenCe that the Wyoming Statute does not
offend the 1996 Act. To the contrary, it has been demonstrated
that the statute was consistent with the spirit and the letter of
the 1996 Act’s universal service provisions. On that basis, the
preemption authority.contained in Section 253 was not triggered.
Therefore, preemption was inappropriate.

Even assuming the Commission’s assessment that Wyoming’s rural
incumbent provision was in conflict with Section 253 of the 1996
Act was correct, the Commission failed to’preempt the Wyoming
Statute only to the extent "necessary" to remedy the conflict, as
is required by Section 253(d) of the 1996 Act. Moreover, the
Commission failed to provide the statutorily mandated notice of the
action it was contemplating, i.e., preemption. On these grounds,

the Preemption Order should be reversed.
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Accordingly, it is respectfully submitted that the Commission
reconsider its Preemption Order, reverse its decision and refrain

from action that improperly restrains the State of Wyoming from

addressing its: universal service concerns consistent with its

rights under Section 253(b) of the 1996 Act.

Respectfully submitted,

THE WYOMING GROUP

By:
Steven E. Watkins
Principal
Management Consulting
Kraskin & Lesse, LLP :
2120 L Street, N.W., Suite 520
Washington, D.C. 20037
(202) 296-8890

October 24, 1997
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OPINION: WILLIAM C. KOCH, JR., JUDGE
OPINION

This consolidated appeal of three separate proceedings
involves the efforts of BellSouth Telecommunications,
Inc. to take advantage of the 1995 legislation easing the
traditional regulatory [*2] burdens on telecommunica-
tions service providers. After making significant ad-
justments in BellSouth's reported operating results, the
Tennessee Public Service Commission determined that
BellSouth's current earned rate of return exceeded its au-
thorized rate of return and that BellSouth was receiving
$ 56.285 million in excess revenues. The Commission
directed BellSouth to reduce its rates by $ 56.285 million
and set the initial rates in the company's price regula-
tion plan accordingly. On this appeal, BellSouth and
another intervening party take issue with the procedures
employed by the Commission to consider and act upon
BellSouth's application for a price regulation plan. We
have determined that these proceedings were not pre-
empted by the federal Telecommunications Act of 1996.
We have also determined that the General Assembly did
not give the Commission authority to adjust BellSouth's
reported operating results and that the Commission
should have convened a contested case hearing when
BellSouth took issue with the Commission's decision to
adjust its reported operating results. Accordingly, we
vacate the Commission's January 23, 1996 order and all
earlier related orders.

I.

Almost [*3] ten years ago, the Teﬁnessee Public
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Service Commission began its efforts to moderniz¢
Tennessee's telecommunications network and to explore
less cumbersome ways to regulate the telephone compa-
nies under its jurisdiction. nl The Commission's work
culminated ‘in its first regulatory reform rule that took
effect on January 10, 1993. n2 One day later, BellSouth
Telecommunications, Inc. filed its conditional election
to operate under this rule.

nl The details of these early efforts are recounted
in Tennessee Cable Television Assoc. v. Tennessee
Pub. Serv. Comm'n, 844 S.W.2d 151, 155-58 (Tenn.
Ct. App. 1992).

n2 Tenn. Comp. R. & Regs. r. 1220-4-2-.55
(1993). This rule was revised again in June 1995.

On August 20, 1993, the Commission entered an
order governing BellSouth's rates from 1993 through
1995. See In re Earnings Investigation of South Central
Bell Telephone Co., 1993-1995, Docket No. 92-13527.
Based on the results of an earnings investigation that had
been commenced in 1992, the Commission [*4] con-

. cluded that a range of return on BellSouth's rate base

of 10.65% to 11.85% would be just and reasonable.
The Commission adopted BellSouth's recommendation
that future rate adjustments and deferred revenue ac-
count contributions should be based on the company's
actual first-year results, as opposed to projections. n3
It also determined that there would be no rate adjust-
ment for 1993 because BellSouth's forecasted rate of
return for 1993 fell within the approved range. This
court approved the Commission's order in all respects.
American Assoc. of Retired Persons v. Tennessee Pub.
Serv. Comm'n, 896 S.W.2d 127 (Tenn. Ct. App. 1994).

n3 The Commission specifically declined to fol-
low its staff recommendation favoring forecasts be-
cause the company's actual earnings had been below
the forecasted earnings. The Commission noted that

"continuation of a policy similar to that which we:

started in 1990 could, if forecasts continue to be
missed, result in rate decreases for companies that
need rate increases, and rate increases for companies
that are overearning." In re Earnings Investigation
of South Central Bell Telephone Co., 1993-1995,
Docket No. 92-13527, at 7.

[*3]

In December 1994, the Consumer Advocate nd re-
quested the Commission to resolve what he considered
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to be inappropriate expense allocations in BellSouth's
Form PSC-3.01 reports. n5 When the Commission did
not respond, the Consumer Advocate filed a petition on
January 23, 1995 requesting the Commission to com-
mence an investigation into BellSouth's earnings. In
March 1995, the Commission announced that it was
commencing another earnings investigation with regard
to BellSouth.

n4 The Consumer Advocate Division in the Office
of the Attorney General and Reporter was created
in 1994 for the purpose of representing the interests
of Tennessee's consumers before the Commission.
Tenn. Code Ann. § 65-4-118(c) (Supp. 1996).

n5 The Form PSC-3.01 report is a monthly report
containing a telephone company's intrastate operat-
ing results in accordance with rules and forms estab-
lished by the Commission. See Tenn. Comp. R. &
Regs. r. 1220-4-1-.10(2)(a)(1), - .10(3)(a) (1988).

In the meantime, two competing telecommunications
[*6] bills were introducedv'in the first session of the
Ninety-Ninth Geperal Assembly that had convened in
January 1995. The avowed purpose of both bills was to
ease the traditional regulatory constraints on local tele-
phone companies and to permit greater competition for
local telecommunications services. Filed concurrently
with these bills was a bill to replace the Commission
with a new regulatory entity. On May 26, 1995, the
Governor signed a bill replacing the Commission with
the Tennessee Regulatory Authority effective July 1,
1896. n6 Two weeks later, the Governor signed an-
other bill dramatically altering the regulation of local
telephone companies and opening up the local telecom-
munications market to unprecedented opportunities for
competition. n7

n6 Act of May 24, 1995, ch. 305, 1995 Tenn.
Pub. Acts 450.

n7 Act of May 25, 1995, ch. 408, 1995 Tenn.
Pub. Acts 703, codified at Tenn. Code Ann. §§
65-4-101, -123 & -124, 65-4-201, -203, -207, and
65-5-208 to -213 (Supp. 1996).

The expressed goal of the [*7] new regulatory struc-
ture was

to foster the development of an efficient, technologi-
cally advanced, statewide system of telecommunications
services by permitting competition in all telecommuni-
cations services markets, and by permitting alternative
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forms of regulation for telecommunications services and'
telecommunications services providers.

See Tenn. Code Ann. § 65-4-123 (Supp. 1996). In
broad terms, the 1995 legislation set out to accomplish
this goal in five ways. First, it mandated the universal
availability of basic telephone service at affordable rates
and froze basic and non-basic telephone rates for four
years. n8 Second, it required incumbent local telephone
companies to make available non-discriminatory inter-
connection to their public networks to other providers.
n9 Third, it eased the traditional limitations on the abil-
ity of new providers to enter the market. n10 Fourth, it
provided a transition procedure to enable existing local
telephone companies to take advantage of the newly re-
laxed regulatory environment. nl1 Fifth, it established a
five-year, $ 10 million loan guarantee program to induce
small and minority businesses to enter the telecommuni-
cations [*8] market. n12

n8 Tenn. Code Ann. §§ 65-5-207, -208, -209(f),
(h) (Supp. 1996). '

n9 Tenn. Code Ann. § 65-4-124(a).

n10 Prior to 1995, the Commission could not per-
mit new competitors to enter a market already served
by another provider unless it found that the cur-
rent service was "inadequate to meet the reasonable
needs of the public." Tenn. Code Ann. § 65-4-
203(a) (Supp. 1996). The 1995 legislation exempts
telecommunications service providers from this re-
quirement. Tenn. Code Ann. § 65-4-203(c). The
1995 legislation also permits new competitors to en-
ter a market if they demonstrate that they will adhere
to the applicable legal requirements and that they
possess sufficient managerial, financial, and techni-
cal abilities to provide the service. Tenn. Code Ann.
§ 65-4-201(c).

nll Tenn. Code Ann. § 65-5-209.

nl2 Tenn. Code Ann. § 65-5-212, -213. For the
purposes of this program, a "small business" is one
with annual gross revenues of less than $ 4,000,000.
Tenn. Code Ann. § 65-5-212.

*9]

The transition procedure for existing local telephone

. companies was designed to be simple and expeditious. It

requires an existing local telephone company desiring to
take advantage of the new regulatory environment to file
an application for a price regulation plan and envisions
that the Commission will act on the application within
ninety days. See Tenn. Code Ann. § 65-5-209(c). It

2 A member of the Reed Elsevier ol group
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requires the Commission to base its decision whether to
grant the application on an audit of the applicant's most
recent Form PSC-3.01 report. See Tenn. Code Ann. §

65-5-209(c), -209().

- Tenn. Code Ann. § 65-5-209(c) states that the com-
pany's rates existing on June 6, 1995 will be the initial
rates under its price regulation plan if the company's
earned rate of return on its most recent Form PSC-3.01
report is less than its current authorized fair rate of return
existing when the application was filed. The statute also
empowers the Commission or Authority to initiate a con-
tested rate-making proceeding if the audit of the Form
PSC-3.01 report reveals that the company's earned rate
of return is greater than its current authorized fair rate
of return.  Conversely, the statute permits the company
[¥10] to request a contested rate-making hearing if the
audit reveals that its earned rate of return is less than its
current authorized fair rate of return.

The Commission's revised regulatory réform rules
took effect one week after the Governor signed the
telecommunications reform legislation. nl13 On June
20, 1995, BellSouth filed its application for a price reg-
ulation plan. On July 24, 1995, the Commission permit-
ted AT&T Communications of the South Central States,
Inc. to intervene in the proceeding. Approximately
two weeks later, the Commission directed its staff to
conduct the audit of BellSouth's most recent Form PSC-
3.01 report in accordance with Tenn. Code Ann. §
65-5-209(c), ().

nl3 Tenn. Comp. R. & Regs. r. 1220-4-2-.55
(1995).

On August 17, 1995, the Commission's staff issued
the results of its audit of BellSouth's Form PSC-3.01
report for the twelve-month period ending on December
31, 1994. At the outset, the staff determined that, ex-
cept for four minor discrepancies, BellSouth's December
1994 report [*11] accurately reflected the company's
books and records, that it reflected the Commission's
previously ordered rate-making adjustments, and that it
complied with the generally accepted accounting prin-
ciples as adopted in Part 32 of the Uniform System
of Accounts. Accordingly, the staff concluded that
BeliSouth's corrected rate of return for 1994, as.taken
from its books, was 10.21%.

Even though BellSouth's corrected rate of return for
1994 was less than its authorized rate of return in the
Commission's August 20, 1993 order, the Commission's
staff decided that BellSouth's audited rate of return
should be adjusted to reflect “out-of-period and non-
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recurring items" and "known charges” occurring during
the audit period. Accordingly, the staff concluded that
BellSouth's adjusted rate of return for 1994 was 12.29%
and that this adjusted rate of return "more accurately

reflects the earnings potential of the rates in effect at

the end of the audit period.” Since this adjusted rate
of return exceeded BellSouth's currently authorized rate
of return, the staff recommended that the Commission
initiate a contested rate-making proceeding under Tenn.
Code Ann. § 65-5-209(c) to establish the initial [*12]
rates for BellSouth's price regulation plan.

The staff's August 17, 1995 report and recommen-
dations provoked a swift and strong reaction from
BellSouth. On September 12, 1995, the company filed a
petition for a declaratory order pursuant to Tenn. Code
Ann. § 4-5-223(a) (1991) questioning the staff's au-
thority to recommend adjustments to its corrected Form
PSC-3,01 report. In the meantime, the Commission re-
jected the August 17, 1995 report because it was based
on an incorrect Form PSC-3.01 report n14 and directed
its staff to audit the proper Form PSC-3.01 report.

nl4 Tenn. Code Ann. § 65-5-209(c) required an
audit of the existing telephone company's most re-
cent Form PSC-3.01 report available when the com-
pany filed its application for a price regulation plan.
When BellSouth filed its application for a price reg-
ulation plan, it had atready filed a Form PSC-3.01
report for the twelve months ending on March 31,
1995. This report, as opposed to the report for the
twelve months ending on December 31, 1994, was

. BellSouth's most recent report.

[*13]

On September 15, 1995, the Commission's staff
issued  its second audit report - this time covering
BellSouth's Form PSC-3.01 report for the twelve months
ending on March 31, 1995. This report employed the
same audit methodology used in the August 17, 1995
report. The staff made three corrections to BellSouth's
Form PSC-3.01 report and then concluded that the cor-
rected report accurately reflected the company's books
and records and the Commission's previously ordered
rate-making adjustments and that it complied with the
generally accepted accounting principles as adopted in
Part 32 of the Uniform System of Accounts. As a result
of its corrections, the staff concluded that BellSouth's
corrected rate of return for the twelve months ending on
March 31, 1995 was 10.30%. nl15

nl5 BellSouth had reported a 10.20% earned rate
of return on its Form PSC-3.01 report and contested
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the corrections made by the Commission's staff. We
need not resolve this dispute here.

The staff again recommended making "adjustments" to
the [¥14] results in BellSouth's Form PSC-3.01 report.
It recommended fifteen "out-of-period” adjustments to
remove items recorded on BellSouth's books during the
twelve months ending on March 31, 1995 that applied
to months prior to April 1994 and for items recorded
outside the audit period that applied to the audit pe-
riod. It recommended nine additional adjustments for
abnormal or unusual expenses that were not expected
to occur. Finally, it recommended twelve adjustments
for "known changes" reflecting the annualized cost of
rate changes or volume changes occurring during the pe-
riod covered by the Form PSC-3.01 report. As a result
of these adjustments, the Commission's staff concluded
that BellSouth's adjusted rate of return was 12.74%.
Since this adjusted rate of return exceeded BellSouth's
currently authorized rate of return, the staff again rec-
ommended that the Commission initiate a contested rate-
making proceeding to establish BellSouth's initial rates.

On September 20, 1995, the Commission accepted its
staff's September 15, 1995 report and convened a con-
tested case proceeding to set BellSouth's initial rates.
Approximately one month later, it also convened a con-
tested case proceeding [*15] to consider BellSouth's pe-
tition for a declaratory order concerning the staff's audit
methodology and directed that the proceeding be con-
solidated with the pending contested rate-making pro-
ceeding. The consolidated proceeding commenced on
November 1, 1995. After denying BellSouth's request
for a declaratory order without permitting BellSouth
to introduce proof substantiating its challenge to the
staff's audit methodology and conclusions, nl6 the
Commission proceeded with the proof establishing a fair
rate of return for BellSouth. On November 7, 1995, the
Commission determined that BellSouth's rate of return
should be 10.35% and, based on the adjustments in its
staff's September 15, 1995 report, directed BellSouth to
reduce its rates by $ 56.285 million.

nl6 The Commission entered an order on
November 9, 1995 formally denying BellSouth's
petition for a declaratory order. BellSouth filed a
Tenn. R. App. P. 12 petition in this court on
January 5, 1996, seeking appellate review of this or-
der. BellSouth Telecommunications, Inc. v. Greer,
1997 Tenn. App. LEXIS 668, App. No. 01A01-

7/7“
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On November 20, 1995, the Commission resumed its'

hearing to consider recommendations from BellSouth,
the Consumer Advocate, and AT&T concerning the most
appropriate way to reduce BellSouth's rates by $ 56.285
million. On January 23, 1996, the Commission entered
an order formally determining that BellSouth's rate of
return should be 10.35% and, therefore, that BellSouth
was earning $ 56.285 million in excess revenues. The
Commission prescribed changes in BellSouth's rate de-
sign to eliminate these excess revenues nl17 and deter-
mined that BellSouth's rates would be affordable for the
purpose of Tenn. Code Ann. § 65-5-209(c) once these
reductions were in place.

nl7 The Commission allocated $ 21.5 million to
reduce IntralLATA long distance message toll rates,
$ 27.4 million to eliminate the $ 1.50 residential
touchtone rates, and $ 7.4 million to eliminate the
$ 1.00 zone charge. The Commission also directed
BellSouth to waive the service connection charges for
computer lines at schools and libraries and to provide
a flat-rate option to custorners who have expressed a
desire to be included in Metro Area Calling.

[*17]

On February 14, 1996, BellSouth filed a Tenn. R.
App. P. 12 petition to review the Commission's January
23, 1996 order. BellSouth Telecommunications, Inc.
v. Tennessee Pub. Serv. Comm'n, 1997 Tenn. App.
LEXIS 668, App. No. 01A01-9602-BC-00066. On
February 27, 1996, this court stayed the Commission's
January 23, 1996 order and, in orders filed on February
27, 1996 and March 30, 1996, consolidated this ap-
peal with two other related appeals by BellSouth. nl8
On April 3, 1996, we clarified our earlier stay order
by stating that it applied to both the rate reductions or-
dered by the Commission as well as the implementation
of BellSouth's price regulation plan. On this appeal,
both BellSouth and AT&T take issue with numerous as-
pects of the procedure and reasoning employed by the
Commission to dispose of BellSouth's application for a
price regulation plan under Tenn. Code Ann. § 65-5-
209.

n18 BellSouth had already appealed from an
October 16, 1995 order entered by the Chancery
Court of Davidson County dismissing its petition
for a writ of mandamus to compel the Commission
to implement its price regulation plan. State ex
rel. BellSouth Telecommunications, Inc. v. Bissell,
1997 Tenn. App. LEXIS 668, App. No. 01A01-

7/7'*
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9601-CH-00016. This appeal and the appeal from
the Commission's denial of BellSouth's petition for
a declaratory order, BellSouth Telecommunications,
Inc. v. Greer, 1997 Tenn. App. LEXIS 668,
App. No. 01A01-9601-BC-00008, were con-
solidated with the appeal from the Commission's
January 23, 1996 order. Later, on BellSouth's mo-
tion, we dismissed the appeal in the mandamus case
on the grounds of mootness but reserved taxing costs
pending the resolution of this appeal. State ex rel.
BellSouth Telecommunications, Inc. v. Bissell,
App. No. 01A01-9601-CH-00016 (Tenn. Ct. App.
May 3, 1996).

[*18]

II.

PREEMPTION BY THE
TELECOMMUNICATIONS ~ ACT OF
1996

As a threshold matter, we take up AT&T's as-
sertion that this appeal should be remanded to en-
able the Authority to determine whether the federal
Telecommunications Act of 1996 preempts state law au-
thorizing BellSouth to begin operating under a price
regulation plan. - n19 AT&T claims that the preemp-
tion issue should be addressed before the approval of
BellSouth's price regulation plan because the intercon-
nection provisions in state law differ from those in the
Telecommunications Act of 1996 and because state law
contains no provision for modifying a price regulation
plan once it has been approved. We have determined
that the possibility of preemption is not so pressing that
it requires a remand to the Authority for further pro-
ceedings.

n19 The Commission ceased to exist on June 30,
1996. While the General Assembly provided tran-
sition provisions with regard to the Commission's
rules, employees and property, see Tenn. Code
Ann. § 65-1-301 to -306 (Supp. 1996), it did not
address the status of regulatory proceedings pend-
ing before the Commission or of pending judicial
proceedings involving actions of the Commission.
The members of the Authority did not succeed to
the offices of the members of the Commission.
However, the Authority has assumed the regula-
tory power formerly possessed by the Commission
with regard to the matters at issue on this appeal.
Accordingly, on July 16, 1996, we substituted the
members of the Authority in place of the members

of the Commission.
7]
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[*19]
A.

Our federal system of government recognizes the dual
sovereignty of the federal government and the various
state governments. Printz v. United States, 138 L. Ed.
2d 914, UsS. , 117 8. Ct. 2365, 2376 (1997);
Gregory v. Ashcroft, 501 U.S. 452, 457, 111 S. Ct.
2395, 2399, 115 L. Ed. 2d 410 (1991). The states pos-
sess sovereignty within their particular spheres concur-
rent with the federal government subject only to the lim-
itations imposed by the Supremacy Clause, U.S. Const.
art. VI, cl. 2. Tafflin v. Levitt, 493 U.S. 455, 458, 110
S. Ct. 792, 795, 107 L. Ed. 2d 887 (1990).

The Supremacy Clause provides Congress with the
power to preempt state law. n20 The courts are,
however, reluctant to presume- that preemption of
state law has occurred. Building & Constr. Trades
Council v. Associated Builders & Contractors of
Massachusetts/Rhode Island, Inc., 507 U.S. 218, 224,
113 §. Ct. 1190, 1194, 122 L. Ed. 2d 565 (1993);
Exxon Corp. v. Governor of Maryland, 437 U.S. 117,
132, 98 S. Ct. 2207, 2217, 57 L. Ed. 2d 91 (1978).
Thus, the courts work from the assumption that the his-
toric powers of the states are not displaced by a federal
statute unless that [*20] was the clear and manifest in-
tent of Congress. California Div. of Labor Standards
Enforcement v. Dillingham Contr., NA., 136 L. Ed. 2d
791, US. , ,1178.Ct 832, 838 (1997); BFPv.
Resolution Trust Corp., 511 U.S. 531, 544, 114 S. Ct.
1757, 1765, 128 L. Ed. 2d 556 (1994); Louisiana Pub.
Serv. Comm'nv. EC.C., 476 U.S. 355 at 368, 106 S.
Ct. 1890 at 1898.

n20 Preemption may result from action by
Congress itself or by action of a federal agency acting
within the scope of its authority. City of New York v.
FC.C.,, 486 US. 57, 63-64, 108 8. Ct. 1637, 1642,
100 L. Ed. 2d 48 (1988); Louisiana Pub. Serv.
Comm'n v. EC.C., 476 U.S. 355, 369, 106 S. Ct.
1890, 1898-99, 90 L. Ed. 2d 369 (1986). Federal
agencies must declare their intent to preempt state
law with some specificity. Schneidewind v. ANR
Pipeline Co., 485 U.S. 293, 309 n.12, 108 S. Ct.
1145, 1155 n.12, 99 L. Ed. 2d 316 (1988).

Preemption occurs when there is an outright or ac-
tual conflict between federal [*21] and state law.
Freightliner Corp. v. Myrick, 514 U.S. 280, 287, 115 S.
Ct. 1483, 1487, 131 L. Ed. 2d 385 (1995),; Louisiana
Pub. Serv. Comm'nv. FC.C., 476 U.S. at 368, 106
S. Ct. at 1898. It can also occur by implication when
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compliance with both federal and state law is impossi-
ble or when state law obstructs the accomplishment of
Congress's objectives. Boggs v. Boggs, U.S. , ,
117 8. Ct. 1754, 1760-61 (1997); CSX Transp. Inc. v.
Easterwood, 507 U.S. 658, 663, 113S. Ct. 1732, 1737,
123L. Ed. 2d 387 (1993); California Fed. Sav. & Loan
Ass'n v. Guerra, 479 U.S. 272, 281, 107 S. Ct. 683,
689, 93 L. Ed. 2d 613 (1987). Preemption may also
arise when Congress's legislation is so pervasive that it
leaves no room for state legislative action. Cipollone
v. Liggett Group, Inc., 505 U.S. 504, 516, 112 §. Ct.
2608, 2617, 120 L. Ed. 2d 407 (1992); Louisiana Pub.
Serv. Comm'nv. FEC.C., 476 U.S. at 368, 106 S. Ct.
at 1898.

Preemption is basically a question of Congressional in-
tent. Bamnett Bank of Marion County, N.A. v. Nelson,
- US. , ,116S. Ct. 1103, 1107, 134 L. Ed.
237 (1996); Hawaiian Airlines, [¥22] Inc. v. Norris,
512 U.S. 246, 252, 114 S. Ct. 2239, 2243, 129 L. Ed.
2d 203 (1994); R.J. Reynolds Tobacco Co. v. Durham
County, 479 U.S. 130, 140, 107 S. Ct. 499, 506, 93
L. Ed. 2d 449 (1986). This intent must be reflected in
the text and structure of the federal statute. Ingersoll-
Rand Co. v. McClendon, 498 U.S. 133, 138, 111 S.
Ct. 478, 482, 112 L. Ed. 2d 474 (1990); Shaw v. Delta
Air Lines, Inc., 463 U.S. 85, 95, 103 S. Ct. 2890,
2899, 77 L. Ed. 2d 490 (1983). The best evidence of
preemptive intent is an express preemption clause. CSX
Transp., Inc. v. Easterwood, 507 U.S. at 664, 113
S. Ct. at 1737. However, in the absence of explicit
preemption language, the courts must also examine the
structure and purpose of the federal statute for implicit
preemptory intent. De Buono v. NYSA-ILA Medical &
Clinical Servs. Fund, U.S. , ,1I7S. Ct. 1747,
1751 (1997); Barnett Bank of Marion County, N.A. v.
Nelson,. US. a , 116 S. Ct. at 1108; FMC

- Corp. v. Holliday, 498 U.S. 52, 56-57, 111 S. Ct. 403,

407, 112 L. Ed. 2d 356 (1990).

The courts begin their inquiry with the presumption
that Congress did [*23] not intend to preempt state
law. Building & Constr. Trades Council v. Associated
Builders & Contractors of Massachusetts/Rhode Island,
Inc., 507 US. ar 224, 113 §. Ct. at 1194. The
proper approach is to reconcile the federal and state laws,’
Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Ware,
414 U.S. 117, 127, 94 8. Ct. 383, 389-90, 38 L. Ed. 2d -
348 (1973), rather than to seek out conflict where none
clearly exists. Exxon Corp. v. Governor of Maryland,
437 U.S. at 130, 98 S. Ct. at 2216. State law should
be displaced by federal law only to the extent there is a
conflict. Dalton v. Little Rock Family Planning Servs.,
134 L. Ed. 2d 115, US. , ,1168S. Ct. 1063,

1064 (1996).
7
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B.

AT&T asserts that the case should be remanded to the
Authority to consider whether the Telecommunications
Act of 1996 preempts state law because the federal Act's
interconnection provisions differ from their state law
counterparts. However, the mere existence of a federal
regulatory program does not imply preemption of sim-
ilar state laws. English v. General Electric Co., 496
US. 72, 87, 110 S. Ct. 2270, 2279, 110 L. Ed. 2d
65 (1990). Thus, AT&T must demonstrate [*24] some-
thing more if its preemption argument is to succeed.

The goals of the federal Telecommunications Act of
1996 and Tennessee's 1995 telecommunications legisla-
tion are similar. n21 Neither the federal Act nor the reg-
ulations promulgated by the Federal Communications
Commission pursuant to the Act contain explicit pre-
emption provisions. In fact, the Act specifically states
that "this Act and the amendments made by this Act
shall not be construed to modify, impair, or supersede
" Federal, State, or local law unless expressly provided in
such Act or amendments.” Telecommmunications Act of
1996, § 601(c)(1), 47 U.S.C.A. § 152 note (West Supp.
1997). Congress included this provision to prevent "af-
fected parties from asserting that the bill impliedly pre-
empts other laws." House Conference Report No. 104-
458, 104th Cong., 2d Sess., 201, reprinted in 1996
U.S.C.C.A.N. 124, 215. With specific reference to the
interconnection issue, the Act also states that it should
not be construed to prohibit state commissions from en-
forcing or promulgating regulations or from imposing
additional requirements that "are necessary to further
competition in the provision of telephone exchange ser-
vice [*25] or exchange access” as long as they are "not
inconsistent" with the Act. See 47 U.S.C.A. § 261(b),
(c) (West Supp. 1997). n22

n21 The Telecommunications Act of 1996 "pro-
motes competition and reduces regulation in order

to secure lower prices and higher quality services -

for American telecommunications consumers and to
encourage the rapid development of new telecom-
munications technologies.” House Rpt. No 104-
204, 104th Cong., 2d Sess. 47, reprinted in 1996
U.S.C.C.A.N. 10, 11. One of the principal ways
it accomplishes its goal is to impose a general duty
of interconnection on all telecommunications carri-
ers thereby requiring local telephone companies to
offer competitors access to part of their networks.
47 U.S.C.A. § 251 (West Supp. 1997); House Rpt.
No. 104-204, 104th Cong., 2d Sess. 48, reprinted
in 1996 U.S.C.C.A.N. 10, 11. Tenn. Code Ann. §
65-4-123 states a similar purpose, and Tenn. Code

)
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Ann. § 65-4-124(a) (Supp. 1996) imposes a similar
duty of interconnection on local telephone compa-
nies.

n22 See also 47 U.S.C.A. § 251(d)(3) (West Supp.
1997) which directs the Federal Communications
Commission not to promulgate regulations that pre-
vent state commissions from enforcing local regula-
tions, orders, or policies (1) that establish local tele-
phone companies' access and interconnection obliga-
tions, (2) that are "consistent" with the 47 U.S.C.A.
§ 251, and (3) that do not substantially prevent the
implementation of the requirements of 47 U.5.C.4.
§ 251 or the Telecommunications Act of 1996.

.

[*26]

The Telecommunications Act of 1996 contains no ex-
plicit preemption language and does not contain provi-
sions that are in outright or actual conflict with state
law. Accordingly, AT&T's preemption argument can
succeed only if it can demonstrate that Congress's reg-
ulatory statutes have completely occupied the field, that
it is impossible to comply with the requirements of both
the federal and state law, or that the state law somehow
obstructs the accomplishment of the objectives of the
Telecommunications Act of 1996. AT&T has failed on
all counts. Nothing in the text or structure of the Act
supports its unfocused preemption claims.

Congress plainly did not desire to displace local
telecommunications regulation when it enacted the
Telecommunications Act of 1996. The Act itself makes
it clear that state commissions play a pivotal role in im-
plementing telecommunications policy. They provide
a forum for resolving disputes between existing local
telephone companies and their competitors seeking ac-
cess to an existing telephone network. See 47 U.S.C.A.
§ 252. By the same token, the text of the Act and
Tennessee's telecommunications statutes do not suggest
that telephone companies will [*27] be unable to comply
with the requirements of both or that compliance with
the state statutes will somehow obstruct the objectives
of the Telecommunications Act of 1996.

AT&T has already invoked the remedies before the
Authority made available by 47 U.S.C.A. § 252. In
March 1996, it initiated interconnection negotiations
with BellSouth. One month later, it requested BellSouth
to provide information concerning BellSouth's costs for
providing certain telecommunications services. After
BeliSouth declined to provide the information on the
ground that it was not relevant to the interconnection
negotiations, AT&T filed a petition in May 1996 re-
questing the Authority to resolve the dispute over the
issue of access to the requested information. As far
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as this record shows, this proceeding remains before’

the Authority. This type of proceeding, and others like
it, provide the parties with an appropriate forum to air
out and resolve more clearly defined issues concerning
the possible preemptive effect of specific provisions of
the Telecommunications Act of 1996 or of the Federal
Communications Commission's regulations.

1L

PRICE REGULATION PLANS UNDER TENN.
CODE ANN. § 65-5-209

The determinative [*28] issues on this appeal involve
the Commission's process for considering BellSouth's
application for a price regulation plan. BellSouth essen-
tially asserts that the Commission and its staff exceeded
the plain mandate of Tenn. Code Ann. § 65-5-209. For
its part, AT&T argues that the Commission did not go
far enough in fashioning the details of BellSouth's price
regulation plan. The resolution of these issues requires
us to construe Tenm. Code Ann. § 65-5-209 and other
related statutes enacted by the General Assembly in 1995
to foster the development of an efficient, technologically
advanced, statewide system of telecommunications in
Tennessee.

A.

The search for the meaning of statutory language is
a judicial function. Roseman v. Roseman, 890 S.W.2d
27, 29 (Tenn. 1994); State ex rel. Weldon v. Thomason,
142 Tenn. 527, 540, 221 S.W. 491, 495 (1920). Courts
must ascertain and give the fullest possible effect to the
statute without unduly restricting it or expanding it be-
yond its intended scope. Perry v. Sentry Ins. Co.,
938 S.W.2d 404, 406 (Tenn. 1996); Kultura, Inc. v.
Southern Leasing Corp., 923 S.W.2d 536, 539 {Tenn.
1996). At the same time courts must avoid inquiring
[*29] into the reasonableness of the statute or substi-
tuting their own policy judgments for those of the leg-
islature. State v. Grosvenor, 149 Tenn. 158, 167, 258
S.W. 140, 142 (1924); State v. Henley, 98 Tenn. 665,
679-81, 41 S.W. 352, 354-55 (1897); Hamblen County
Educ. Ass'nv. Hamblen County Bd. of Educ., 892
S.W.2d 428, 432 (Tenn. Ct. App. 1994).

When approaching statutory text, courts must also pre-
sume that the legislature says in a statute what it means
and means in a statute what it says there. Connecticut
Nat'l Bank v. Germain, 503 U.S. 249, 253-54, 112 §.
Ct. 1146, 1149, 117 L. Ed. 2d 391 (1992); Worley
v. Weigel's, Inc., 919 S.W.2d 589, 593 (Ienn. 1996).
Accordingly, we must construe statutes as they are writ-
ten, Jackson v. Jackson, 186 Tenn. 337, 342, 210
S.W.2d 332, 334 (1948), and our search for the mean-
ing of statutory language must always begin with the
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statute itself. Neff v. Cherokee Ins. Co., 704 S.W.2d 1,
3 (Tenn. 1986); Pless v. Franks, 202 Tenn. 630, 635,
308 S.W.2d 402, 404 (1957); City of Nashville v. Kizer,
194 Tenn. 357, 364, 250 S.W.2d 562, 564-65 (1952).

Statutory terms draw their meaning from the context
of the entire statute, [*30] Lyons v. Rasar, 872 S.W.2d
895, 897 (Tenn. 1994); Knox County ex rel. Kessel v.
Lenoir City, 837 S.W.2d 382, 387 (Ienn. 1992), and
from the statute's general purpose. City of Lenoir City
v. State ex rel. City of Loudon, 571 S.W.2d 297, 299
(Tenn. 1978); Loftin v. Langsdon, 813 S.W.2d 475, 478
(Tenn. Ct. App. 1991). We give these words their nat-
ural and ordinary meaning, State ex rel. Metropolitan
Gov't v. Spicewood Creek Watershed Dist., 848 S.W.2d
60, 62 (Tenn. 1993), unless the legislature used them in
a specialized, technical sense. Cordis Corp. v. Taylor,
762 S.W.2d 138, 139-40 (Tenn. 1988).

The legislative process does not always produce pre-
cisely drawn laws. When the words of a statute are
ambiguous or when it is just not clear what the legis-
lature had in mind, courts may look beyond a statute's
text for reliable guides to the statute's meaning. ~ We
consider the statute's historical background, the condi-
tions giving rise to the statute, and the circumstances
contemporaneous with the statute's enactment. Stll v
First Tenn. Bank, N.A., 900 S.W.2d 282, 284 (Tenn.
1995); Mascari v. Raines, 220 Tenn. 234, 239, 415
S.W.2d 874, 876 (1967); Davis [¥31] v. Aluminum
Co. of Am., 204 Tenn. 135, 143, 316 S.W.2d 24, 27
(1958). We also resort to legislative history. Storey
v. Bradford Furniture Co. (In re Storey), 910 S.W.2d
857, 859 (Tenn. 1995); University Computing Co. V.
Olsen, 677 S.W.2d 445, 447 (Tenn. 1984); Chapman
v. Sullivan County, 608 S.W.2d 580, 582 (Tenn. 1980).
n23

n23 Some courts have even cited a statute's leg-
islative history to buttress their interpretation when
a statute is not ambiguous. See, e.g., Worley v.
Weigel's, Inc., 919 S.W.2d ar 593; VanArsdall v.
State, 919 S.W.2d 626, 632 (Tenn. Crim. App.
1995).

Courts consult legislative history not to delve into the
personal, subjective motives of individual legislators,
but rather to ascertain the meaning of the words in the
statute. The subjective beliefs of legislators can never
substitute for what was, in fact, enacted. There is a
distinction between what the legislature intended to say
in the law and what various legislators, as individuals,
expected or hoped the consequences [*32] of the law
would be. The answer to the former question is what
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courts pursue when they consult legislative history; the

latter question is not within the courts' domain.

Relying on legislative history is a step to be taken
cautiously. Piper v. Chris-Craft Indus., Inc., 430 U.S.
1, 26, 97 8. Ct. 926, 941, 51 L. Ed. 2d 124 (1977);
North & South Rivers Watershed Ass'n, Inc. v. Town
of Scituate, 949 F.2d 552, 556 n.6 (Ist Cir. 1991).
Legislative records are not always distinguished for their
candor and accuracy, Schwegmann Bros. v. Calvert
Distillers Corp., 341 U.S. 384, 396, 71 S. Ct. 745, 751,
95 L. Ed. 1035 (1951) (Jackson, J., concurring), and
the more that courts have come to rely on legislative his-
tory, the less reliable it has become. Rather than reflect-
ing the issues actually debated by the legislature, leg-
islative history frequently consists of self-serving state-
ments favorable to particular interest groups prepared
and included in the legislative record solely to influence
the courts' interpretation of the statute. National Small
Shipments Traffic Conf., Inc. v. Civil Aeronautics Bd.,
199 U.S. App. D.C. 335, 618 F2d 819, 828 (D.C.
Cir. 1980); ANTONIN SCALIA, [*33] A MATTER
OF INTERPRETATION: FEDERAL COURTS AND
THE LAW 34 (1997); W. David Slawson, Legislative
History and the Need to Bring Statutory Interpretation
Under the Rule of Law, 44 Stan. L. Rev. 383, 397-98
(1992); Kenneth W. Starr, Observations About the Use
of Legislative History, 1987 Duke L. J. 371, 377; Note,
Why Learned Hand Would Never Consult Legislative
History Today, 105 Harv. L. Rev. 1005, 1018-19
(1992). '

Even the statements of sponsors during legislative de-
bate should be evaluated cautiously. 2A Norman J.
Singer, Statutes and Statutory Construction § 48:15 (rev.
5th ed. 1992). These comments cannot alter the plain
meaning of a statute., D. Canale & Co. v. Celauro,
765 S.W.2d 736, 738 (Tenn. 1989); Elliott Crane Serv.,
Inc. v. H.G. Hill Stores, Inc., 840 S.W.2d 376, 379
(Tenn. Ct. App. 1992), because to do so would be to
open the door to the inadvertent, or perhaps planned,
undermining of statutory language. Regan v. Wald,
468 U.S. 222, 237, 104 S. Ct. 3026, 3035, 82 L. Ed.
2d 171 (1984). Courts have no authority to adopt in-
terpretations of statutes gleaned solely from legislative
history that have no statutory reference points. Shannon
v. United [*34] States, 512 U.S. 573, 583, 114 S. Ct.
2419, 2426, 129 L. Ed. 2d 459 (1994). Accordingly,
when a statute's text and legislative history disagree,
the text controls. Stromberg Metal Works, Inc. v. Press
Mechanical, 77 F.3d 928, 931 (7th Cir. 1996).

B.

THE SCOPE OF A TENN. CODE ANN. § 65-5-209 -
AUDIT
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The pivotal dispute between BellSouth and the
Commission involves the scope and purpose of the audit
required by Tenn. Code Ann. § 65-5-209. BellSouth,
citing the statute, asserts that the audit's sole purpose is
to verify the accuracy of its most recent Form PSC-3.01
report. The Commission, citing a portion of the statute's
legislative history, responds that the audit is more akin
to a traditional earnings investigation and that its audit
power under Tenn. Code Ann. § 65-5-209 includes the
power to reduce a company's rate of return and to order
the company to reduce its rates. We turn first to the
statute itself for an answer to this dispute.

1.

The 1995 telecommunications reform legislation re-
quires the Commission to set the initial rates of any
incumbent local telephone company that applies for a
price regulation plan. Tenn. Code Ann. § 65-5-209(c)
requires that these [*35] initial rates must be the same as
the applicant's existing rates if the rate of return on the -
company's most recent Form PSC-3.01 report is equal
to or less than the company’s currently authorized rate
of return. The comparison of the company's existing
rate of return with its currently authorized rate of return
must be preceded by a staff audit of the company's most
recent Form PSC-3.01 report conducted in accordance
with Tenn. Code Ann. § 65-5-209().

Tenn. Code Ann. § 65-5-209(j) states that the purpose
of the audit is "to assure that the Tennessee Regulatory
Authority 3.01 report accurately reflects . . . the in-
cumbent local exchange telephone company's achieved
results." The audit must verify that the company reported
its achieved results "in accordance with generally ac-
cepted accounting principles as adopted in Part 32 of
the Uniform System of Accounts."” It must also verify
that the company's reported achieved results reflect "the
ratemaking adjustments to operating revenues, expenses
and rate base used in the authority's most recent order
applicable to the incumbent local exchange telephone
company."

Since Tenn. Code Ann. § 65-5-209(a) directs the
Commission to set an [*36] incumbent local telephone
company's initial rates "using the procedures established
in this section," the statute is the sole source of the
Commission's authority to adopt a price regulation plan.
It envisions an expeditious, n24 three-phase proceeding.
The purpose of the first phase is to verify the accuracy of
the information contained in the company's most recent
Form PSC-3.01 report. See Tenn. Code Ann. § 65-5-
209(j). The purpose of the second phase is to compare
the company's reported rate of return with its currently
authorized rate of return. See Tenn. Code Ann. §
65-5-209(c). No further proceedings are required if the
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company's rate of return based on its audited achieved

results in its most recent Form PSC-3.01 report is equal -

to or less than its currently authorized rate of return.
See Tenn. Code Ann. § 65-5-209(c). However, a third
phase is required of the company's rate of return exceeds
its currently authorized rate of return. The purpose of
the third phase is to set the company's initial rates in a
traditional, rate-setting proceeding.

n24 Tenn. Code Ann. § 65-5-209(c) envisions
that the process will be completed within ninety days
after the company files its application for a price reg-
ulation plan.

[*37]
Tenn. Code Ann. § 65-5-209 contains no specific

-language suggesting that the first or second phases of

the proceeding have any of the attributes of a traditional
rate-setting proceeding. The audit is conducted by the
Commission's staff, and the staff has no specific statu-
tory authority to make or recommend reductions in a

company's rate of return. The term "audit" does not .

appear in any other statute or rule in conjunction with
the Commission's rate-setting authority. n25

n25 The term "audit" appears only twice in Title
65 of the Tennessee Code Annotated. Other than
Tenn. Code Ann. § 65-5-209, it appear in Tenn.
Code Ann. § 65-15-201 (Supp. 1996) which relates
to "safety management audits” for motor carriers.

The textual analysis of Tenn. Code Ann. § 65-5-209
suggests that neither the Commission nor its staff has the
power to adjust any of the figures contained in the ap-
plicant's Form PSC-3.01 report as long as these reports
are correct, based on required auditing principles, and
consistent with [*38] the Commission's previously or-
dered rate-making adjustments. The Commission, how-
ever, argues that the term "audit" can mean more than
simply a "methodical examination of records with in-
tent to verify their accuracy." See National Health Corp.
V. Snodgrass, 555 S.W.2d 403, 405 (Tenn. 1977). 1t
asserts that an audit under Tenn. Code Ann. § 65-
5-209 includes investigating, deciding whether reported
achieved results are accurate, and determining the weight
to be given these reported results. Citing a staff mem-
orandum that was read into the legislative record, the
Commission insists that its Tenn. Code Ann. § 65-5-
209 authority to audit includes the authority to determine
whether the amounts reported on the Form PSC-3.01 "do

not include unusual or abnormal financial occurrences,"

including "known charges." n26

b AF ke Raed Clemvire al,
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n26 The staff audit report dated September 15,
1995 explains that

the Staff has followed the statements of the sponsors
of the Bills that became the new law by auditing the
Company's financial records for the twelve months
ended March 31, 1995, to determine if the amounts
on the TPSC 3.01 Report:

* are accurately taken from the company's books and
records;

* accurately reflect any Commission ordered rate
making adjustments;

* do not include unusual or abnormal financial oc-
currences;

* were calculated following proper accounting rules
and procedures for separating the company's inter-
state and intrastate operations, as well as, its regu-
lated and nonregulated operations;

* accurately reflect allowable charges from affiliated
companies.

These points were taken from a memo by Dr. Chris
Klein, Director of the Utility Rate Division, and
Mike Gaines, Manager of the Telecommunications
Section, to PSC Chairman Keith Bissell in response
to a letter from Senator Rochelle. This memo, and
the transcripts of the "legislative intent" statements
read by Senator Rochelle and Representative Purcell
on the Senate and House floors, are attached as
Appendices B, C, and D to this Report.

[*39]

Tenn. Code Ann. § 65-5-209 does not specifi-
cally authorize adjustments for "unusual or abnormal fi-
nancial occurrences." Nonetheless, because the General
Assembly may have meant something different when it
used the term "audit," we have reviewed the legislative
history of Tenn. Code Ann. § 65-5-209 to determine
whether the General Assembly used the term "audit" in
its common, ordinary meaning.

2.

The original substance of the telecommunications re-
form legislation was far different from the substance of
the legislation that eventually became law. The original
legislation contained no procedure for re-examining an
incumbent local telephone company's rates. Instead,
it simply provided that the company's "rates, terms
and conditions for the services provided on February
1, 1995" were just and reasonable and that these rates
would be the company's initial rates. n27 This provision

%/ZM
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encountered immediate opposition from the Consumer’

Advocate and other consumer groups because they be-
lieved that it would enable BellSouth to earn between $
350 and $ 800 million in excess revenues.

n27 Senate Bill No. 891/House Bill No. 695,
Section 6.

[*40]

The concern about excess revenues was the focus of
the debate on April 11, 1995, when the Senate State and
Local Government Committee considered the bill and
a proposed amendment containing what would later be-
come Tenn. Code Ann. § 65-5-209. Several committee
members expressed concern about using BellSouth's ex-
isting rates because the Commission had not reviewed
the company's rate of return since 1992. The Consumer

Advocate pointed out that the proposed amendment sub-

stituted an "audit of . . . [the Form PSC-3.01 report] .
. . for an earnings review." Whitfield Burcham, the for-
mer director of the Commission's Utility Rate Division
who appeared on behalf of the American Association of
Retired Persons, echoed the Consumer Advocate's con-
cern about the efficacy of an audit of the Form PSC-3.01
report. He stated that "we believe that if you have an
evidentiary hearing, there's a high probability that the
evidence will show that the telephone company's prices
need to be adjusted. " These statements prompted Senator
Cohen, the chair of the committee, and Senator Gilbert
to suggest that there should be a full rate review before
BellSouth's initial rates should be set. A BellSouth rep-
resentative [*41] responded to this suggestion by stating
that "we don't feel that a rate hearing is necessary be-
cause we are earning within the authorized range."

The Senate State and Local Government Committee
convened on April 18, 1995 to continue its consideration
of the bill. The hearing again focused on the advisabil-
ity of conducting a "full-blown rate hearing" before ap-
proaching BellSouth's initial rates. The Commission's
General Utility Counsel described an audit of the Form
PSC-3.01 report as follows:

in order to audit the 3.01 statement . . . it's not just
a matter of adding up math on a single sheet of paper.
It's knowing that they [the company] have accurately
reported those figures to us. So that we will send our
auditors on site, they'll look at all the items as reported
on the company's books and correlate that with the state-
ment. And that's what we mean by a full audit . .

When the staff concludes their audit, and they may find
some discrepancies or some items that need to be cor-
rected, that'll be re-presented to the Commission for
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approval in a contested case format . . .

The current Director of the Utility Rate Division also in-
formed the Committee that the Commission's [*42] staff
had already commenced an audit of BellSouth and that
they intended to proceed with the audit no matter which
telecommunications bill passed. He explained that an
audit of a Form PSC-3.01 report was an "historical au-
dit" of the company's earnings for the preceding twelve
months and that the staff planned to complete its work
in September 1995.

Commissioner Steve Hewlett also pointed out to the
Committee that "looking at the backup on a 3.01 is
significantly different than a full blown audit.”" Mr.
Burcham repeated that the Form PSC-3.01 report, which
he designed, "wouldn't give you a representative picture
of the future." In addition, he pointed out that he had ob-
jected to similar language in the Commission's proposed
rule and that he had attempted "to get the Commission
to change that language, and we were unsuccessful in
doing that; and we think this language here is so re-
strictive that, really, you're not going to get an earnings
investigation." The Consumer Advocate agreed with Mr.
Burcham. He pointed out again that the Form PSC 3.01
report "doesn't accurately state what prices should be in
the future” and that "the rate review only goes forward
if you meet certain tests, [*43] and the test is whether
or not the PSC 3.01 is within the range. If it's within
the range, the different ranges, then there's no earnings
review."

When the Senate State and ILocal Government
Committee considered the bill again on April 25, 1995,
Chairman Cohen offered an amendment requiring the
continuation of rate hearings for basic telephone ser-
vices through 1996. Senator Rochelle, the bill's spon-
sor, opposed this amendment on the ground that "rate of
return regulation . . . encourages everybody to be fat;
it encourages monopolistic practices, it encourages lack
of innovation." After tabling Chairman Cohen's amend-
ment, the Committee approved the bill as amended for
passage by a 6 to 3 vote.

The debate over the need for a full-blown rate hearing
before permitting incumbent local telephone companies
to operate ‘under a price regulation plan continued on
the Senate floor on May 11, 1995 when the bill came
up for third and final reading. Senator Rochelle of-
fered an amendment to the bill containing what would
later become Tenn. Code Ann. § 65-5-209(j) n28
and explained that "there was a concern that they [the
incumbent local telephone companies] could cook the
books, and what this [*44] does is expressly state that
the Commission shall conduct an audit of the audit to
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verify that the figures are correct.” After the Senate
tabled Senator Cohen's motion to invite Mr. Burcham
to address them concerning Senator Rochelle's amend-
ment, Senator Rochelle reiterated that the purpose of his
amendment was to "[set] out very exactly that the Public
Service Commission has the . . . power to do a full
blown audit of that audit [the Form PSC-3.01 report] to
make sure they've been given correct figures." He also
stated categorically that this amendment "doesn't address
rate setting. This addresses auditing of an audit."

n28 See Amendment No. 2 to Amendment
No. 2, Senate Journal of the Ninety-Ninth General
Assembly of the State of Tennessee, First Session,
1157-58 (1995) ("Senate Journal").

Upon hearing Senator Rochelle's explanation of his
proposed amendment, other senators, including Senators
Cohen, Cooper, and Gilbert pointed out that the amend-
ment would permit the Commission to make sure that
the [*45] numbers are correct but not to go behind the
numbers. These senators asserted that the Commission
should conduct a traditional earnings investigation be-
fore approving an incumbent local telephone company's
initial rates. Senator Rochelle opposed these suggestions
on the ground that the rate hearings demanded by these
senators would be a "three-year ordeal.” The Senate fi-
nally adopted Senator Rochelle's amendment on a voice
vote. n29

n29 Senate Journal, at 1159.

The adoption of Senator Rochelle's amendment did not
end the matter. The Senate ¢onsidered and defeated three
other amendments that would have replaced the audit of
the Form PSC-3.01 report with a more traditional rate
proceeding. One amendment would have authorized the
Commission to conduct a contested case proceeding "to
determine the justness and reasonableness of the existing
rates" and to "make appropriate adjustments to arrive at
just and reasonable rates." n30 Another amendment was
to the same effect. n31 The third amendment would
have required [*46] the Commission to "make public
the anticipated revenues and profits each provider will
make under such plan.” n32

n30 Amendment No. 8 was tabled by a vote of 18
to 15. See Senate Journal, at 1160.

n31 Amendment No. 9 failed by a vote of 13 to
16. See Senate Journal, at 1164-65.
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n32 Amendment No. 18 failed under Senate Rule
39(3) by avote of 11 to 19 to 1. See Senate Journal,
at 1167.

Senator Rochelle opposed each of these amendments
on the ground that they were motivated by the "greed" of
BellSouth's competitors who desired to delay the com-
pany's ability to compete in a less regulated market.
He disagreed with Senator Gilbert's observation that it
would make "better sense to have a full evidentiary hear-
ing before we turn those market forces loose.” When
asked by Senator Gilbert to point out the language in his
amendment that permitted the Commission to adjust the
rate "if there is a problem with the audit or that things
have not been stated as they should have been stated,"
Senator [*47] Rochelle responded:

We're using the existing rules that have already been
adopted by the PSC and that gives them the ability to
set the rates. It wouldn't be in the bill. We're using
existing practices, rules, and statutes.

In responSe to Senator Rochelle's explanation, Senator
Gilbert then pointed out to his colleagues that

We're passing a statutory scheme that may be interpreted
to override every one of those existing rules. Let me tell
you why he can't point to any language in subsection (c)
that tells you that the PSC will change . . . the rates if
they find out through their audit that something's wrong,
because there isn't any language in that section that al-
lows them to do that.

Senator Rochelle ended the colloquy by pointing out that
the Commission could adjust the rates if it determined
that BellSouth's earnings were above the company's au-
thorized rate of return. The Senate thereafter approved
the amended version of Senate Bill No. 891 by 24 to 8 to
1 vote and sent the bill to the House of Representatives.
n33 '

n33 Senate Journal, at 1168.

[*48]

The House leadership was not satisfied with the
Senate's version of the bill. Accordingly, when Senate
Bill 891 came on for third and final reading on May 24,
1995, Representative Purcell, one of the bill's House
sponsors, convinced his colleagues to adopt an amend-
ment that added several new provisions to the Senate's
version of the bill. This amendment contained the re-
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stated version of the telecommunications policy that now
appears in Tenn.. Code Ann. § 65-4-123, n34 the provi-
sion requiring the General Assembly to review the im-
plementation of the Act every two years that now appears
in Tenn. Code Ann. § 65-5-211 (Supp. 1996), n35 and
the provisions creating a $ 10 million small and minor-
ity telecommunications business assistance program that
now appear in Tenn. Code Ann. §§ 65-5-212, 213. n36

n34 Amendment No. 17, § 1, 2 House Journal
of the Ninety-Ninth General Assembly of the State
of Tennessee, First Session, 1847 (1995) ("House
Journal").

n35 Amendment No. 17, §15 House Journal, at
1858.

n36 Amendment No 17, § 17, House Journal, at
1859-60.

[*49]

The House amendment did not alter the portions of
the Senate amendment containing Tenn. Code Ann. §
65-5-209(c) and adding the language that was to become
Tenn. Code Ann. § 65-5-209(j). In fact, the differ-
ences between an earnings investigation and an audit of
a Form PSC-3.01 report that had preoccupied the Senate
were never mentioned during the House discussion of the
bill. In his closing remarks after the House cut off fur-
ther debate on the bill, Representative Purcell told his
colleagues:

I need to, at this point, with your indulgence, read three
brief statements into the record for legislative intent pur-
poses as this bill leaves this House and goes to the Senate.
The first was requested by the AARP. The audit provi-
sions in this bill were requested by the- AARP, and it
was their hope that we would, as a matter of legislative
intent, make it clear what we mean. And so, let me say
on the subject of Section 13, legislative intent is that this
bill establishes a process by which consumers are assured
affordable rates. To achieve this, the bill provides that
the rates of incumbent local exchange companies will
be based on an audit of the company's actual achieved
results [*50] and not on a speculative forecast.

An audit consistent with the provisions of this bill is
currently being performed by the TPSC staff by their
compliance unit of SCB's TPC 3.01 form. As stated
by Dr. Chris Klein, Director of the PSC's Utility
Rate Division, in a letter sent earlier this year, n37 the
TPSC 3.01 form is a monthly report showing monthly,
year-to-date, and twelve month-to-date financial infor-
mation including rate of return, adjusted to reflect the
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Commission's prior rate-making decision. The compli-
ance audit verifies that the amounts shown on the TPSC
3.01, (1) are actually taken from the company's books
and records; (2) accurately reflect any Commission order
of rate making adjustments; (3) do not include unusual
or abnormal financial occurrences; (4) were calculated
following proper accounting rules and procedures for
separating the company's interstate and intrastate oper-
ations, as well as its regulated and non-regulated oper-
ations; and finally, accurately reflect allowable charges
from affiliated companies.

Section 13 makes clear that this TPSC 3.01 compliance
audit of actual achieved results and without speculative
forecasts will be completed, and affordable rates [*51]
will be set pursuant to Section 10 (c) and (j) of this bill.
n38

See House Journal, at 1865. The House then passed
Senate Bill No. 891 by an 89 to 8 vote. n39

n37 Representative Purcell is referring to an April
13, 1995 memorandum from Chris Klein and Mike
Gaines to Chairman Keith Bissell. The memorandum
describes the intended scope of the compliance audit
that had already been initiated by the Commission in
March 1995. The Commission's staff later cited this
memorandum as authority for the scope of the audit
of BellSouth's most recent Form PSC-3.01 report on
which its September 15, 1995 report was based.

n38 Representative Purcell's description of the
scope of the compliance audit was drawn completely
from the April memorandum written by Messrs.
Klein and Gaines. The version of his remarks ap-
pearing in the House Journal contains minor, non-
substantive differences with his actual remarks on
the House floor. See House Journal, at 1865.

n39 See House Journal, at 1864. The House
Journal infers that Representative Purcell's remarks
followed the final vote on the bill; however, the tapes
of the legislative debates show to the contrary.

[*52]

The bill containing the House amendments was re-
turned to the Senate and was called up for consideration
on May 25, 1995. On this occasion, Senator Rochelle
read the same statement that Representative Purcell had
read the previous day. When asked to explain how the
amended bill would assure affordable telephone service,
Senator Rochelle replied

we have read . . . for legislative intent purposes, the
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language requested that helped everybody understand

that the authority of the Consumer Advocate and the
authority of the PSC and such as that remains in place
and is there to . . . help insure that all reports, audits
and such as that are based on actual figures, not specula-
tive forecasts and such as that. So I would refer you to
the statement of legislative intent, and to the language
that's previously been in the bill, plus the language in
Amendment No. 2 to 2.

When asked how the House's version of the bill dif-
fered from the Senate's version, Senator Rochelle ex-
plained that the principal change was the creation of the
fund for small and minority businesses and that "there
are language changes, of course, but they were changes
that were worked out with the AARP, they were [*53]
after consultation with the AARP, Mr. Burcham, and
these other folks." The Senate proceeded to concur in
the House amendments by a 23 to 10 vote. n40 Both
Senator Rochelle and Senator Gilbert, who had voted
against the bill and the House amendments, requested
that Senator Rochelle's statements concerning the scope
of the audit of the Form PSC-3.01 report be included
verbatim in the Senate Journal. n41

n40 See Senate Journal, at 1631.
n41 See Senate Journal, at 1631-32.

3.

The legislative history of Tenn. Code Ann. § 65-
5-209 reveals several significant milestones in the for-
mulation of this statute. The original version of the bill
contained no procedure of any sort for reviewing incum-
bent local telephone companies' rates. The bill's critics
objected to this omission because they believed that it
would enable the telephone companies to earn excessive
profits and argued that the Commission should hold one
last "full blown" traditional earnings investigation be-
fore the competitive market forces [*54] were turned
loose. The bill's proponents opposed this suggestion
and proposed instead that the Commission audit the tele-
phone companies’ most recent Form PSC-3.01 report.
Their adversaries asserted that this proposal did not go
far enough because auditing the Form PSC-3.01 report
would not provide a representative picture of the com-
panies' future earnings. The only concession that the
bill's proponents were willing to make was to specifi-
cally empower the Commission to satisfy itself that the

information on the Form PSC-3.01 report was accurate.’

The opponents tried repeatedly to convince their legisla-
tive colleagues to require one last traditional rate-setting
proceeding. When they were rebuffed three times, they
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abandoned their efforts to amend the bill and resorted
to the tactic of including a statement in the legislative
record containing an interpretation of the legislation sim-
ilar to the position that their colleagues had repeatedly
declined to adopt. ‘

Thie statements concerning the scope of the audit read
into the record by Senator Rochelle and Representative
Purcell are inconsistent with the language of Tenn. Code
Ann. § 65-5-209. By its own terms, this statute, not the
Commission's [*55] other statutes and regulations, gov-
erns the manner in which the Commission must consider
and act upon applications for price regulation plans. The
Commission's powers under Tenn. Code Ann. § 65-5-
209 are more limited than its powers in the context of
a traditional earnings investigation, as long as the com-
pany's rate of return on its Form PSC-3.01 report is less
than its currently authorized rate of return.

The Commission, - like any other administrative
agency, must conform its actions to its enabling legisla-
tion. Tennessee Pub. Serv. Comm'n v. Southern Ry.,
554 5.W.2d 612, 613 (Tenn. 1977); Pharrv. Nashville,
C. &St. L. Ry., 186 Tenn. 154, 161, 208 S.W.2d 1013,
1016 (1948). It has no authority or power except that
found in the statutes. Tennessee-Carolina Transp., Inc.
V. Pentecost, 206 Tenn. 551, 556, 334 S.W.2d 950, 953
(1960). While its statutes are remedial and should be
interpreted liberally, see Tenn. Code Ann. § 65-4-106
(Supp. 1996), they should not be construed so broadly
as to permit the Commission to exercise authority not
specifically granted by law. Pharr v. Nashville, C. &
St. L. Ry., 186 Tenn. ar 161, 208 S.W.2d at 1016.

Both the language [*56] of Tenn. Code Ann. § 65-5-
209 and its legislative history confirm that the General
Assembly established a three-phase process for consider-
ing applications for a price regulation plan. The first and
second phases involve verifying the accuracy of the in-
formation in the applicant's Form PSC-3.01 report and
comparing the applicant's reported rate of return with
its currently authorized rate of return. During these
phases, the Commission and its staff are empowered to
audit the applicant's most recent Form PSC-3.01 report
for three purposes: (1) to verify that the information on
the report accurately reflects the information in the ap-
plicant's books and records, (2) to verify that the report
was prepared consistently with generally accepted ac-
counting principles, and (3) to verify that the applicant's
calculations reflected the Commission's previously is-
sued orders. The Commission's authority to adjust the
figures on the Form PSC-3.01 report is limited to cor-
recting errors with regard to these three categories. The
Commission may only adjust an applicant's rate of re-
turn after it determines that the rate of return reported
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on the applicant’s most recent Form PSC-3.01 report’
exceeds the [*57] applicant's currently authorized rate
of return.

The Commission exceeded its authority under Tenn.
Code Ann. § 65-5-209(c) & (j) by adjusting the figures
in BellSouth's Form PSC-3.01 report to compensate for

out of period items, abnormal or unusual expenses, and

known charges. It had already concurred with its staff's
conclusion that the rate of return on BellSouth's cor-
rected Form PSC-3.01 report was 10.30%. Since this
rate of return did not exceed BellSouth's currently au-
thorized rate of return of between 10.65 and 11.85%,
the Commission should have found that BellSouth's ex-
isting rates were affordable under Tenn. Code Ann. §
65-5-209(a) and should have approved BellSouth's ap-
plication for a price regulation plan based on BellSouth's
rates existing on June 6, 1995 as required by Tenn. Code
Ann. § 65-5-209(c).

C.

BELLSOUTH'S RIGHT TO A CONTESTED CASE
HEARING - ‘

BellSouth also -asserts that the Commission should
have granted its request for a contested case hearing to
challenge the legal and factual basis for the adjustments
to BellSouth's Form PSC-3.01 report. The Commission
responds that BellSouth is not entitled to a contested
case hearing because the first two phases of a [*58]
Tenn. Code Ann. § 65-5-209 proceeding are essen-
tially an audit, and an audit is not a contested case. The
Commission overlooks two significant points. First,
BellSouth desired to challenge the Commission's in-
terpretation and use of its staffs audit. Second, the
Commission's use of the audit affected BellSouth's legal
rights and privileges.

The Commission relies on National Health Corp. v.
Snodgrass, 555 S.W.2d 403 (Tenn. 1977) to support
its argument; however, this case is significantly differ-
ent from the one before us. In National Health Corp.,

~ the state comptroller audited several related intermedi-

ate care facilities to determine whether their charges
were consistent with federal and state law. After the
auditors concluded that the company had overcharged
the State, the Department of Public Health informed
National Health Corp.  that it intended to withhold a
portion of its next regularly scheduled payment to off-

- set the overcharge. Instead of proceeding against the

Department of Public Health, National Health Corp.
sought judicial review of the comptroller's audit under
the Uniform Administrative Procedures Act.

The Chancery Court for Davidson County dismissed
National [*59] Health Corp.'s petition for review under

o
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Tenn. Code Ann. § 4-5-322 (Supp. 1996) based on its
conclusion that the comptroller's audit reports were not
contested cases, and the Tennessee Supreme Court af-

firmed the decision. The court concluded that the audit

was not a contested case because an audit

in and of itself, does not determine any legal rights, du-
ties or privileges of any party to the audit. It is merely
a report of factual material, with recommendations of
the auditor. If some action is taken or decision is made
by a state official based on the audit report, the decision
made or action taken may constitute a "contested case,"
but not the audit or the report based on the audit, which
at most would be only "evidence" to support the decision
or action taken.

National Health Corp. v. Snodgrass, 555 S.W.2d at
405-06.

BellSouth has the right to have its application for
a price regulation plan considered in accordance with
Tenn. Code Ann. § 65-5-209. It also has the right
to base its initial rates on its existing rates if its earned
rate of return does not exceed its currently authorized
rate of return. The Commission's decision to trigger a
rate-setting proceeding [*60] by adjusting the figures on
BellSouth's Form PSC-3.01 report affected BellSouth's
rights. While the Commission permitted BellSouth to
present legal arguments concerning its authority to adjust
its Form PSC-3.01 report, it did not provide BellSouth
with an opportunity to prove that the staff's findings
or conclusions with regard to the "out-of-period adjust-
ments," "abnormal or unusual expenses," and "known
charges" were factually incorrect. Given the interests at
stake, the Commission should have permitted BellSouth
to prove that the suggested adjustments were incorrect
or not supported by the facts.

Iv.

REVIEW OF ALL BELLSOUTH'S RATES AND
TARIFFS ;

AT&T also argues that the Commission did not
complete its task because it failed to review each of
BellSouth's rates and tariffs to determine whether they
were affordable and non-discriminatory. n42 We need
not address this issue in light of our holding that the
Commission should have approved BellSouth's applica-
tion for a price regulation plan based on the rates in
existence on June 6, 1995. Since the Commission had
already determined that these rates and tariffs were just
and reasonable and nondiscriminatory, it is not required
to make [*61] this determination again absent some spe-
cific reason to do so.

&
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n42 AT&T made a similar argument with regard‘
to the Commission's approval of the price regulation
plan for United Telephone Southeast, Inc. This court
did not reach the substance of this argument because
a majority of the panel that heard the case concluded
that the court lacked jurisdiction over the appeal.
AT&T Communications of the South Central States,
Inc. v. Greer, App. No. 01401-9512-BC-00556,
1996 WL 697945, at 7 (Tenn. Ct. App. Dec. 6,
1996) (No Tenn. R. App. P. 11 application filed).

V.

In summary, we vacate the Commission's January 23,
1996 order and all related earlier orders with regard to
BellSouth's application for a price regulation plan. Since
the Commission has adopted its staff's conclusion that
BellSouth's rate of return reported on its Form PSC-3.01
report for the twelve months ending March 31, 1995 is
less than its current authorized rate of return, we re-
mand the case to the Tennessee Regulatory Authority
with directions [*62] to approve BellSouth's applica-
tion for a price regulation plan. In light of our conclu-
sion that the Commission did not have the authority to

1
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adjust the actual results on BellSouth's Form PSC-3.01
report, we need not consider the remaining issues raised
by BellSouth and AT&T. These issues and all other issues
raised by the parties are accordingly pretermitted.

We tax the costs of this appeal which includes
BellSouth Telecommunications, Inc. v.  Greer;
App. No. 01A01-9601-BC-00008 and BeliSouth
Telecommunications Inc. v. Tennessee Pub. Serv.
Comm’n, 1997 Tenn. App. LEXIS 668, App. No.

01A01-9602-BC-00066 to the Tennessee Regulatory

Authority. We tax the costs of the appeal in State ex
rel. BellSouth Telecommunications, Inc. v. Bissell,
1997 Tenn. App. LEXIS 668, App. No. 01A01-9601-
CH-00016 to BellSouth Telecommunications, Inc. and
its surety for which execution, if necessary, may issue.

- WILLIAM C. KOCH, JR., JUDGE
CONCUR:
SAMUEL L. LEWIS, JUDGE

BEN H. CANTRELL, JUDGE
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OPINION: OPINION
Introduction

This appeal involves the judicial review of five
Tennessee - Public'  Service Commission orders.
The orders approved tariffs filed by AT&T [*2]
Communications of the South Central States,
Inc., Sprint Communications Company, L.P., and
MCI Telecommunications Corporation.  BellSouth
Telecommunications Inc., d/b/a South Central Bell,
has appealed directly to this Court pursuant to
Tenn.R.App.P. 12. They assert that the Tennessee
Public Service Commission (Commission or PSC)
should have denied the tariffs, as they violated the
Commission's prior orders and policies. *Additionally,
BellSouth contends that the tariffs at issue in this
proceeding violate the Tennessee Telecommunications
Reform Act of 1995.

We have decided that the PSC did not act arbitrarily
or abuse its discretion in approving the tariffs. Also,
we decline to decide whether the tariffs violate the
Tennessee Telecommunications Reform Act of 1995.
The Commission did not render a decision with respect
to its interpretation of the Tennessee Act. Accordingly,
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we affirm the Commission's decision.

Procedural History

This case began on September 8, 1994, the date
AT&T filed Tariff No. 94-200 nl in the offices of
the Tennessee Public Service Commission. From that
date to June 8, 1995, AT&T filed thirteen additional
tariffs n2, MCI filed three tariffs n3, and Sprint filed
[*3] two tariffs. n4 After each of these companies filed
their respective tariffs, petitioner/appellant, BellSouth
Telecommunications, Inc. ("BellSouth"), filed petitions
for leave to intervene, to suspend the tariffs, and to set
hearings.

nl A tariff is the schedule of prices and regula-
tions for a particular service which is filed with the
Commission and serves as the official published list
of charges, terms and conditions governing the pro-
vision of the service or facility. Tariffs functions in
lieu of a contract between an end user and a service
provider.

n2 The numbers of the AT&T tariffs are 94-200,
94-277, 94-289, 94-292, 94-293, 94-280, 94-284,
95-014, 95-016, 95-103, 95-094, 95-127, 95-139,
and 95-140.

n3 The numbers of the MCI tariffs are 94-247,
95-003, and 95-009.

n4 The numbers of the Sprint tariffs are 94-269
and 95-008.

As to the first six tariffs filed, including five AT&T
tariffs and one MCI tariff, the Commission granted
BellSouth's petitions to intervene, suspended the tariffs,
and [*4] consolidated the petitions into docket num-
ber 94-02610. On February 22, 1995, the Commission
heard oral arguments concerning the six petitions. In its
final order, dated March 24, 1994, the Commission held
"that the promotions and tariffs involved here are consis-
tent with previous orders and rulings of this Comrmssmn
and should be approved.”

On April 24, 1995, BellSouth filed a petition to review
pursuant to Rule 12 of the Tennessee Rules of Appellate
Procedure. The petition asked that this court review
the March 24, 1995 order as it applied to all six of the
tariffs ("Appeal One"). Later, AT&T and MCI filed a
joint notice of appearance pursuant to Rule 12(e) of the
Tennessee Rules of Appellate Procedure. Sprint, pur-
suant to Rule 21(b) of the Tennessee Rules of Appellate
Procedure, filed a Notice of Appearance, and requested
that this Court allow it to adopt the briefs of intervenors
AT&T and MCI. We granted the motion.

-&A member of the Reed Elsevier plc group
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The next set of tariffs at issue includes two AT&T tar-
iffs and one Sprint tariff. Again, BellSouth responded
to the filings of the tariffs with petitions to intervene, to
set hearings, and to suspend. Although the Commission
failed to consolidate these petitions, [*5] it did treat
them similarly. It granted BellSouth's petitions to in-
tervene, but denied BellSouth's requests to suspend the
tariffs.  On May 12, 1995, the Commission filed its
final order as to all three tariffs and stated as follows:
"These tariffs were not in violation of the Commission's
policy on intralLATA competition as established in prior
Commission Orders and should be allowed to remain
in effect.” BellSouth appealed this decision on July 7,
1995, by filing a petition to review pursuant to Rule 12 -
("Appeal Two").

The third group of tariffs includes two AT&T tariffs,
two MCI tariffs, and one Sprint tariff. For all practi-
cal purposes, the history of this group is the same as
that of the second group. BellSouth filed petitions as
to each tariff. The Commission then granted the peti-
tions to intervene, but denied BellSouth's requests that
the Commission suspend the tariffs. The Commission
held a hearing and entered a final order on May 12,
1995. The Commission concluded "that these tariffs
were not in violation of any prior Commission Order
and should be allowed to remain in effect.” In response
to the Commission's order, BellSouth filed a petition to
review pursuant to Rule 12 ("Appeal [#6] Three").

The fourth group of tariffs includes two tariffs filed
by AT&T. After the filings, BellSouth filed two petitions
to "suspend the tariff filing, convene a contested case,
and allow leave to intervene." In separate orders, the
Commission allowed BellSouth to intervene in both pro-
ceedings and denied both of BellSouth's requests to sus-
pend the tariffs. Later, the Commission considered the
tariffs at its conference and concluded "that the[] tariffs
were not in violation of the Commission's policy on in-
tralLATA competition as established in prior Commission
Orders and should be allowed to remain in effect.”
Following the decision in these cases, BellSouth filed
a petition to review pursuant to Rule 12 on September
8, 1995 ("Appeal Four").

The final group of tariffs also involves only AT&T. On
May 22, 1995, AT&T filed one tariff, and on June 8,
1995, AT&T filed two additional tariffs. In June 1995,
BellSouth filed three petitions to "suspend [the] tariff
filing, convene a contested case, and allow leave to in-
tervene." Unlike the other cases, here the Commission
denied BellSouth's petitions to intervene and its requests
to suspend the tariffs. The Commission found: "Bell's
filings [*7] fail to allege any new issues or evidence
raised by these tariffs other than those previously re-

)
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viewed and decided by the Commission." Once again, only AT&T tariffs. Further, AT&T had filed seven of
BellSouth filed a petition to review pursuant to Rule 12 the tariffs in the remaining appeals. Thus, this court is
P on September 25, 1995 ("Appeal Five"). left with three appeals, which we consolidated into one
Thus, as of September 25, 1995, BellSouth had five appeal, and a total of five tariffs, three filed by MCI and
. two filed by Sprint. BellSouth has presented this court
appeals pending in this court. As a result, on September with two issues as to each of the tariffs. The issues are
f— 26, 1995, the Commission, AT&T, and MCI filed a joint '
. . . as follows:
motion to consolidate the appeals and a2 memorandum in :
support of the motion. This court reserved judgment on . . . : .
ths Ir)notion until October 25, 1995, when it ordered the [I.] Whether the tariffs. at jssue this proc':ee.dm'g
— appeals consolidated. violate the .Tenne_ssee Pl.lbllc Service Corpl_mssmn s
Orders and its policy on intralLATA competition? [II]
As these facts developed, another set of facts rel- - Whether the tariffs at issue in this proceeding violate
— evant to the outcome of this case began to unfold. the Telecommunication reform Act of 1995?
‘ On June 6, 1995, Governor Don Sundquist signed the Standard of Review '
Telecommunications Reform Act of 1995 ("the Act™)
into law. 1995 Tenn. Pub. Acts Ch. 408 § 7. Section Tenn. Code Ann. § 4-5-322 provides the appropri-
m seven of the Act amended Tennessee Code Annotated ate standard of review for Tennessee appellate courts
3 section 65-4-201 by adding subsection (b). This subsec- reviewing state agency decisions. Subsection (h) of that
tion provides as follows: statute states:
‘ (b) Except as exempted by provisions of state or fed- (h) the court may affirm the decision of the agency or re-
eral law, no individual or entity shall offer or provide mand the case for further proceedings. The [*¥10] court
i any individual or group of telecommunications services, may reverse or modify the decision if the rights of the pe-
L or extend its territorial areas of operations without [*8] titioner have been prejudiced because of administrative
first obtaining from the commission a certificate of con- findings, infererces, conclusions or-decisions are:
venience and necessity for such service or territory; pro- L o .
"*‘”‘ vided, that no telecommunications services provider of- sio(rg'ln violation of constitutional or statutory provi-
f fering and providing a telecommunications service under ’
“ the authority of the commission on June 6, 1995, is re- (2) In excess of the statutory authority of the agency;
o quired to obtain ac}ditional authority in 9:d§r to contigue (3) Made upon unlawful procedure
to offer and provide such telecommunications services :
as it offers and provides as of June 6, 1995. (4) Arbitrary or capricious or characterized by abuse
‘ of discretion or clearly unwarranted exercise of discre-
M Tenn. Code Ann. § 65-4-201(b) (Supp. 1995). tion; or
On July 24, 1995, AT&T filed a petition asking the (5) Unsupported by evidence which is both substantial
— Commission to. amend its existing certificate of con- and material in the light of the entire record.
venience and necessity. AT&T wanted the commis-
sion to authorize it to "provide interexchange telecom- In determining the substantiality of evidence, the court
munication services throughout Tennessee regardless of shall take into account whatever in the record fairly de-
- LATA boundaries." An administrative judge held a hear- tracts from its weight, but the court shall not substitute
ing and issued an initial order on September 22, 1995. its judgment for that of the agency as to the weight of
In the initial order, the judge denied AT&T's petition the evidence on questions of fact.
s to amend its certificate of convenience and necessity, ‘ '
‘; but issued AT&T a new certificate as a "Competing BellSouth contends that subsections (1), (4), and (5) pro-
{ Telecommunications Service Provider." On October 13, vide grounds for reversal.
P 1 995 , the Commission ‘e,r.ltereq an order ratifying the This Court examines the Commission's adjudicatory
3 initial order of the administrative judge. None of the .- . . A
| .. . decisions using the same standards of review applica-
parties in the present [*9] action filed an appeal as to - . iy .
this order before time expired., ble to the delesxons of other administrative agencies.
e Jackson Mobilphone Co., Inc., v. Tennessee Public
‘3 At the beginning of oral argument, BellSouth stated Service Com'n, 876 S.W.2d 106, 110 (Tenn.Ct.App.
that it was voluntarily dismissing the appeal as to the 1993). Thus, we observe the narrow, [*11] statuto-
AT&T tariffs. As a result, Appeal Four and Appeal rily defined standard contained in Tenn. Code Ann. §

Five are voluntarily dismissed because both contained

4-3-322(h)(4), and Tenn. Code Ann. § 4-5-322(h)(5),
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: 1988); citing CF Indus. v. Tennessee Pub. Serv. monopolized all telephone traffic in the United States.
Comm'n, 599 5. W.2d 536, 540 (Tenn. 1980). See GIE Sprint Communications Corp. v. Public Util.

- Additionally, courts defer to the decisions of admin- tclizml’}n Sn Dﬁfarfnigntz fé Ji:tfc gciéz oiggcf)t o K}ré‘i"?d;

: istrative agepc} es when they are ac.ting within their hegemony by filing an antitrust claulx)l This claim, set-
area of specialized knowledge, CXPETIEnce, and Cxper tled in 1982, resulted in the largest judicially supervised

o tise. Wayne County v. Tennessee Solid Waste Disposal divestiture in American history, n5

; Control Bd., at 279; citing Southern Ry. v. State Bd. of )

Equalization, 682 S.W.2d 196, 199 (Tenn.1984); Freels
v. Northrup, 678 S.W.2d 55, 57-58 (Tenn. 1984). We n5 At the time of the settlement, or "Modified

o do not review the factual issues de novo, and therefore, Final Judgment," AT&T was the largest corporation

' do not substitute our judgment for the agency's as to the in the world. In 1980 the Bell System's total operat-
weight of the evidence. Id. citing Humana of Tennessee ing revenues exceeded $ 50 billion which constituted

preon V. Tennessee Health Facilities Comm'n, 551 S.W.2d 664, almost two percent of the gross national product of

! 667 (Tenn. 1977). However, we may construe statutes, the U.S. that year. United States v. American Tel.
and apply the law to the facts. Sanifill of Tennessee v. & Tel. Co., 552 F Supp. 131, 152 (D.D.C. 1982),
Tennessee Solid Waste Disposal Control Bd., 907 S.W.2d aff'd sub nom. Maryland v. United States, 460 U.S.

- 807, 811 (Tenn. 1995). 1001, 75 L. Ed. 2d 472, 103 §. Ct. 1240 (1983).

As to Tenn. Code [*12] Ann. § 4-5-322(h)(4)'s [¥14]

— "arbitrary and capricious" standard, this court should ‘

: determine "whether the administrative agency has made The 1982 court-approved order, also known as the
a clear error in judgment." Jackson Mobilphone Co., Modified Final Judgment (MFEJ), accomplished two

: Inc., v. Tennessee Public Service Com'n, at 110-11. things significant to this appeal:

B An arbitrary decision is one not based on any course of (1) it divested AT&T of its twenty-two subsidiaries
[CasOmIng OT CXCTCISe of judgment, or one “.’hmh disre- which now operate independently as regulated local mo-
gards the facts or circumstances of the case without some nopolies. United States v. American Tel. & Tel. Co

o basis that would lead a reasonable person to reach the 557 F S;lpp 131 226 (D D.C. 1982) z;ff' ] sul; non'{
same conclusion. Id. Maryland v. United States, 460 U.S. 1001, 75 L. Ed.

Tenn. Code Ann. § 4-5-322(h)(5) does not define 2d 472, 103 S. Cr. 1240 (1983);

e what amounts to "substantial and material evidence." (2) it created 2 new framework of ownership and
However, in reviewing an administrative decision with rate structure by establishing "Regional Bell Opeg ating
court should sxamine the rocord caserly 10 dorming  CORPaES” (RBOCS), ke BellSuth, which were 19

™4 L . \ ¥ 1o cet divide their territories into new geographical classifi-

; whether the administrative agency's decision is sup- . i R

" . . . cations known as "local access and transport areas
ported by "such relevant evidence as a rational mind (LATAs). GTE Sprint Communications Corp. v. Public
might accept to support a rational conclusion." Jackson Commun.icationsp Co v. Public. Util rg'orr;m'n at

. Mobilphone Co., Inc., v. Tennessee Public Service 214 p. V. : : ’
Com'n at 111, -quoting Clay County Manor v. State )

Dep't of Health & Environment, 849 S.W.2d 755, 759 The MFJ allowed the RBOCs to retain a monopoly

oo (Tenn. 1993). In general terms this amounts to some- over local telephone services, but precluded the RBOC's
thing less than a preponderance of the evidence, but more from providing any long distance services. United States
than a scintilla [¥13] or glimmer. Wayne County v. v. American Tel. & Tel. Co., at 227-8. Thus, the

- Tennessee Solid Waste Disposal Control Bd., at 280. RBOCs can carry intralLATA traffic (Iocal), but not in- -

' . terLATA traffic (long distance). The MFJ divided the
R(-:Tg?;lzati]z;z;l?li):mm of Long Distance - Telephone origin?.l AT&T territory into 163 LATA's nationally, 5

of which are in Tennessee. [*15]

r United States A state's power to regulate extends to all LATAs

Early this century the American Telephone and within its boundaries. - GTE Sprint Communications
Telegraph Company (AT&T) developed a long distance Corp. v. Public Util. Comm'n, 753 P2d at 214.
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rather than the broad standard used in other civil ap-
peals. Wayne County v. Tennessee Solid Waste Disposal
Control Bd., 756 S.W.2d 274, 279 (Tenn.Ct.App.

telephone network superior to its competitors. Later,

LEXIS-NEXIS

LEXIS*NEXIS

AT&T'S long distance dominance extended to local call-
ing when it limited connection of its long distance net-
work to its local service network. Eventually, AT&T

The Tennessee Public Service Commission has regu-

)

LEXIS-NEXIS

-&A member of the Reed Elsevier plc group

w w

'&A member of the Reed Elsevier plc group &A member of the Reed Elscvier plc group



™,

Page 8

1996 Tenn. App. LEXIS 537, *15

latory authority over the telephone companies of this
state. Tennessee Cable Television Ass'n v. Tennessee
Public Service Com'n, 844 S.W.2d 151, 155 (Tenn.App.
1992). The Commission exercises co-mingled legisla-
tive, executive, and judicial functions. /d. ar 158; citing
Blue Ridge Transp. Co. v. Pentecost, 208 Tenn. 94,
343 S.W.2d 903, 904 (Tenn. 1961). Like other admin-
istrative agencies, the PSC must base the exercise of its
rulemaking or adjudicatory authority on state law. Id.
ar 161.

At divestiture some state public utility commissions,
including Tennessee's, initially barred interexchange
carriers, n6 (IXCs). from providing intral ATA ser-
vices. Nevertheless, technological advances in the
1980's brought new service capabilities to the IXCs.
The knowledge of these capabilities prompted the IXCs
to approach the PSC and request permission to provide
some intral.ATA services. OnJuly 27, 1991, the PSC re-

sponded to the IXC's request and denied them intralL ATA

certificates which [*16] would have permitted them to
compete freely in the intralLATA market. However, in
an unprecedented step, the Commission agreed to al-
low the IXCs to provide some intral ATA communica-
tions services in 4 specific instances. These instances
were exceptions to the PSC rule prohibiting intralL ATA
competition. Each exception involved access arrange-
ments for the termination and/or origination of calls in
local telephone exchanges. The four exceptions to the
Commission's policy prohibiting intralLATA communi-
cation include:

(1) intraL.ATA calls made by customers subscribing to
interLATA special access (Megacom-like) services;

(2) calls made over private lines that complete the in-
tral ATA portion of an interLATA private line service;

(3) intralLATA "800" calls which are part of an inter-
LATA offering; and

(4) calls prefixed by 10-XXX, 950-XXXX, or some
other type of access code which users dial to reach the
subscriber's interLATA carrier.

n6 Interexchange carriers are facilities based
providers of intrastate, interLATA telecommunica-
tions services. In Tennessee these providers include
AT&T, MCI and Sprint.

17

In its Order the Commission stated:

Tennesseans may enjoy the benefits of "one-stop shop-
ping" using a single carrier to handle both intra- and

w
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interLATA toll calls -- without opening the LATA's to
competition and without [the] threatening value of ser-
vice pricing. . . . ‘

The Commission approves the parties’ proposal in this
proceeding to "unblock” certain types of intralLATA toll
calls. The Commission finds that the reasons for LEC
blocking are no longer sufficient to outweigh the benefit
of making these IXC services available on a statewide
basis. '

In a footnote on page 5 of the June 27, 1991 Order the
PSC stated:

Since the IXC's applications for intralLATA authority
are denied, the carriers' tariff shall continue to describe
only interLATA services. The applicants may, however,
advertise that the carriers are able to provide statewide
service to certain types of customers.

Later in the Order the Commission added:

The Commission approves the parties proposal in this

- proceeding to "unblock” certain types of intralLATA toll
- calls. The Commission finds that the reasons for LEC

blocking are no longer sufficient to outweigh the bene-
fit of making [*18] these IXC services available on a
statewide basis.

As previously discussed, the purpose of this Order is
not to promote intralLATA competition between the ap-
plicants and the LEC's (local exchange carriers like
BellSouth) but to give certain IXC customers the conve-
nience of using one carrier for all intrastate and interstate
toll calls.

The Commission added a footnote which provides in
part: -

The Commission has consistently followed a policy of
protecting local exchange carriers from IXC competition
in the intral ATA toll market.

On appeal, BellSouth seeks review of the
Commission's orders of March 24, 1995, and May 12,
1995, approving MCI and Sprint tariffs. BellSouth
argues that the tariffs violate the Tennessee Public
Service Commission's orders and its policy on
intralLATA competition. Specifically BellSouth claims
that the tariffs "promote,” "describe,” and "solicit" the
use of interexchange services for calls which are not
incidental to interLATA service. Stated differently,
BellSouth argues the tariffs approved in 1995 permits
the interexchange carriers to impermissibly compete in

7
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the intralLATA services market.

Analysis

. 1. Whether the tariffs at issue [*19] in this proceed-

ing violate the Commission's prior orders and policy on
intraLATA. competition.

BellSouth asserts the 1995 PSC ruling contradicts the
Commission's 1991 Order and earlier rulings. However,
this Court believes that the June 27, 1991 Order is dis-
positive as to the issues in this appeal. The PSC histor-
ically has made its intent to prevent intralLATA compe-
tition clear, However, the June 1991 Order created four
exceptions which permit interexchange carriers to carry
intral ATA calls. As the Commission stated:

The Commission approves the parties proposal in this
proceeding to "unblock™ certain types of intral.ATA toll
calls. The Commission finds that the reasons for LEC
blocking are no longer sufficient to outweigh the benefit
of making these IXC services.

As previously discussed, the purpose of this Order is
not to promote intralLATA competition between the ap-
plicants and the LEC's (local exchange carriers like
BellSouth) but to give certain IXC customers the conve-
nience of using one carrier for all intrastate and interstate
toll calls.

MCT and Sprint argue that the tariffs they filed simply
represent an application of the permissible intralL ATA
exceptions created [*20] in 1991. They submit that the
tariffs subject to this appeal do not wrongfully promote
intral.ATA services, but involve interexchange activity
consistent with the Commission's current policy.

To properly determine the controversy between the
parties we consider each tariff separately.

MCI 94-247

MCI filed Tariff 94-247 on October 28, 1994. The tar-
iff allegedly offers credits to customers of "M CI Metered
Use Service Option J" (MCI Vision) if their "incremen-
tal intralL ATA usage" exceeds $ 100.00. For those cus-
tomers accessing the service via a "PBX," the tariff of-
fers a credit of up to $ 250.00 if their intraLATA usage
exceeds certain amounts.

- The text of the tariff states in part:
MCI Vision Intral ATA Usage Promotion
Beginning on November 27, 1994, and ending April 14,

1995, MCI will provide the following promotion to new
and existing customers of Metered Use Service Option

)

~&A member of the Reed Elsevier plc group

LEXIS*NEXIS

-&A member of the Reed Elsevier ple group

J (MCI Vision) who enroll in the promotion.

An MCI tariff filed with the PSC describes "MCI
Vision" as:

An outbound customized telecommunications service
which may include an inbound 800 service option using
Business Line, WATS Access Line, or Dedicated Access
Line Termination. It provides [*21] aunified service for

- single or multi-location companies using switched, ded-

icated, and card origination, and switched and dedicated
termination.

MCI claims the tariff only contemplates the comple-
tion of intraLATA calls in exception category one (spe-
cial access), exception category three (800 calls part
of an interLATA offering), or exception category four
(10-XXX prefixed or other dialing code calling). This
Court cannot verify with certainty that a category one or
category four exception applies. However, it does ap-
pear that MCI tariff 94-247 involves intralLATA "800"
calls which are a part of an interLATA offering (cate-
gory three). Thus, this Court cannot assert that "the
administrative agency has made a clear error in judg-
ment.” Jackson Mobilphone Co., Inc., v. Tennessee
Public Service Com'n, at 110-11. We agree with the
Commission that the tariff is "consistent with previous
orders and rulings of this Commission and should be
approved.”

SPRINT 94-269

The Commission's Final Order on this tariff contains
the following statement:

The Commission considered these tariffs at its regu-
larly scheduled April 18, 1995 Commission Conference.
It was concluded after careful [*22] consideration of
the entire docket constituting the record in this matter,
the Commission's prior decisions in Docket Nos. 89-
11065 and 94-02610, the provisions of all applicable
rules and statutes, particularly the provisions of TCA
65-5-203; that these tariffs were not in violation of the
Commission's policy on IntralL ATA competition as es-
tablished in prior Commission Orders and should be al-
lowed to remain in effect.

We have reviewed the text of Sprint Tariff 94-269, the
PSC's order, and the briefs filed by the parties. Although
neither BellSouth nor Sprint has adequately described the
rationale for their positions as to this tariff, we cannot
affirmatively say that the Commission's "findings, in-
ferences, conclusions or decisions" are so arbitrary as
to require reversal. This Court will defer to the deci-
sions of administrative agencies when they are acting
within their area of specialized knowledge, experience,

’7/;*4
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and expertise. Wayne County v. Tennessee Solid Waste
Disposal Control Bd., 756 S.W.2d 274 (Tenn.Ct.App:
1988). As the Circuit Court of Appeals for the District
of Columbia recently stated:

Where, as here the issue is the Commission's inter-
pretation of a tariff, [¥23] we defer to its reading if
it is "reasonable [and] based upon factors within the
Commission's expertise."

American Message Centers v. FC.C., 311 U.S. App.
D.C. 64, 50 E3rd 35, 39 (D.C. Cir. 1995); quoting
Diamond Int'l Corp. v. FCC, 201 U.S. App. D.C. 30,
627 F.2d 489, 492 (D.C. Cir. 1980).

MCI 95-003

This tariff involves a reduction to MClI's per-minute
usage rates for its basic long distance service, Dial
One/Direct Dial. It also revises the Time of Day chart
to reflect accurate times. The tariff for Dial One/Direct
Dial, also known as "Option A" describes the service
as:

[A] one-way, dial in - dial out multipoint service
allowing the customer to originate and  terminate
calls via MCI-provided local business telephone lines.
Subscribers to Dial One/Direct Dial Service may orig-
inate calls only from telephones which are served by
end offices that have been converted to equal access.
Customers served by end offices that have been con-
verted to equal access may originate call by dialing
10222.

Thus, it seems the tariff comports with the limita-
tions imposed by the June 27, 1991 Order. The tar-
iff only describes interLATA services, and users com-
plete intralATA [*24] calls via exception category four
(10XXX prefixed or other dialing code calling).

The Commission's May 12, 1995 Order declared that
MCI 95-003 "allowed consumers one-stop shopping" for
telecommunications services and found no violation of
any prior Commission Order.

This Court affirms the Commission's decision to up-
hold MCI Tariff 95-003, since the services contemplated
fall squarely within an exception category. Thus, we do
not consider the Commission to have been "arbitrary
and capricious” in arriving at their conclusions as to this
tariff.

MCI 95-009

MCI 95-009 involves the introduction of a service plan
known as "Friends & Family Option B" and the intro-
duction of a new Personal 800 option, "Personal 800

;7%"
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Plan R." Personal 800 Plan R describes the service as:

Personal 800 Plan R provides a telephone number at
which calls may be received from any location within
the state of Tennessee for a monthly subscription fee and
one-time installation fee as identified in MCI'S E.C.C.
Tariff No.1. MCI will provide to the customer and 800
telephone number, a 4-digit Security Code, and a 6 digit
Rerouting Code which will allow the customer to use
the "Follow-Me" Routing feature. The [*25] customer
will be charged the per minute usage rates as described
in MCI's F.C.C. Tariff No. 1. '

This service plan comports with the 1991 Commission
Order as it involves the use of "800" calls as a part of an
interLATA offering (Category 3). The tariff for Friends
and Family Option B is a variant of Option A or "Dial
One/Direct Dial." The tariff for Option A describes the
service as:

[A] one-way, dial in-dial out multipoint service allowing
the customer to originate and terminate calls via MCI-
provided local business telephone lines. Subscribers to
Dial One/Direct Dial Service may originate calls only
from telephones which are served by end offices that
have been converted to equal access. Customers who

prescribe to MCI may originate calls by dialing 1. All

customers served by end offices that have been converted
to equal access may originate calls by dialing 10222.

This plan uses exception category four of the 1991
PSC order (10XXX prefixed or other dialing code call-
ing). Thus, MCI Tariff 95-009 complies with current
Commission orders. We find that the approval of this
tariff by the Commission was not "arbitrary and capri-
cious” pursuant to Tenn. Code Ann. § 4-5-322(h)(4).
[*26] _

SPRINT 95-008

The Commission considered this tariff in a docket with
MCI 95-003 and MCI 95-009. The Commission, as it
had done in every tariff except MCI 94-247, refused
to suspend the tariff as BellSouth had requested, find-
ing "no basis on which to suspend the tariff." After
reviewing Sprint Tariff 95-008 we too find no provi-
sion which violates the Commission's 1991 Order gov-
erning intralLATA competition. Thus, we affirm the
Commission's conclusion as to this tariff.

We believe that BellSouth has not demonstrated that
the MCI and Sprint tariffs were so inconsistent as to war-
rant this Court's finding the 1995 Commission Orders
arbitrary and capricious. Additionally, we agree with
MCT's position that the determinative issue in these cases
was whether or not the tariff filings were consistent with

w
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the 1991 Commission Order. As this determination in- and the record does not contain any evidence as to the
volves a review of the Commission's orders, the issues issue. The only issue decided by the Commission was
in this case were legal -in nature. Thus, we need not whether their approval of the tariffs was consistent with
r decide whether "substantial and material evidence" sup- their Order from 1991. It is only on appeal [*29] to
ports the Commission's decision as required by Tenn. this court, that BellSouth raises the issue of a violation
Code Ann. § 4-5-322(h)(5). of the Act. Because there was neither a decision nor a
o= record for this court to review, this court lacks the au-
II. Whether the Tariffs violate the 1995 Tennessee thority to address the issue on appeal. Moreover, it is
Telecommunications Act? not the role of this court to delve into the complicated
- As  previously  [*27] discﬁsse d the issues faci‘ng admi‘nistrative agencies unless call‘ec'l onto
Telecommunications Reform Act of 1995 ("tl,le Act") do so. "I'f.nS c0}1 Itis to give d.eference to the‘def:1s.1 ons of
amended Tennessee Code Annotated section 65-4-201 an admgn.stranve agency which has acted within its area
— by adding the following subsection: of specialized knowledge. Wayne County v. Tennessee
: Solid Waste Disposal Control Bd., 756 S.W.2d 274, 279
(b) Except as exempted by provisions of state or federal (Tenn. App. 1958). We are not to substltu_te our judg-
- law, no individual or entity shall offer or provide any ment for that of the agency on highly technical matters.
; individual or group of telecommunications services, or fd. at 280.
extend its territorial areas of operations without first ob- The Federal Telecommunications Act of 1996
taining from the commission a certificate of convenience
m and necessity for such service or territory; provided, that Tegzoiiz?nagégx’zsl i‘gft’ ;Iflelgég' C%E?;efcffszg rtfz
no telecommunications services provider offering and . C .
providing a telecommunications service under the au- Qrowde for the whgles?l © preen.lpuon of state regula-
. thority of the commission on June 6, 19953, is required ton (.)f telecommumc?atmns SCIVICES. Instead, the ACt
| to obtain additional authority in order to continue to of- permits states to retain authonty .nc the state resu 1at10111c
fer and provide such telecommunications services as it i}slconsxstcnt with i, II% examining the provisions o
offers and provides as of June 6, 1995. ¢ I?ederal‘Telecommumcatxons AFt. of 1 996.’ we find
o nothing which would alter our decision in this appeal.
Relying on this amendment, BellSouth argued that MCI We beh;ve the Comrmsswn.s Orders [*3.0 1 governing
. . . the services of MCI and Sprint to be consistent with the
and Sprint lacked the authority to offer the services pro- 1996 Federal Act. 07
= posed in their tariffs because they failed to obtain the T
necessary certificates of public convenience. Despite its
arguments, BellSouth must fail as to this issue because
. it is not properly before this court. n7 The Court considered the following provisions
Tennessee Code Annotated section § 4-5-322 defines of the 1996 Federal Telecommunications Act:
this court's [*28] scope of review. Pursuant to that sec- . .
pronn tion, "[a] person who is aggrieved by a final decisionina The caption of the Act:
" contested case is entitled to judicial review . . . ." Tenn. < L.
Code Ann. § 4-5-322(a)(1) (1991) (emphasis added). An Act to promote competition and reduce regula-
L Upon review, this court "may affirm the decision of the tion in order to secure lower prices and higher qual-
agency or remand the case for further proceedings." Id. ity services for American tele.commumcauons con-
{ § 4-5-322(h) (emphasis added). When appealing a de- sumers and fancc.)urage the rap1.d deployment of new
cision of the Public Service Commission, an aggrieved telecommunications technologies. :
- person shall file their petition for review in this court. Section 253
: Id. § 4-5-322(b)(1). Thereafter, this court must confine ’
its review to the record and decide the issues without a .
—~ jury. Id. § 4-5-322(g). This limited standard of review 1(‘12 IN GENtER"S";; No shieot la‘;c"l oo
‘ prohibits this court from reviewing an issue which the ation, or other wtaie or local lega; Iequirement, may
Commission did not decide. prohibit or have the effect or prohibiting Ll?e ability
of any entity to provide any interstate or intrastate
P In this case, the Commission did not decide if the tar- telecommunications service.
iffs violated the Act. BellSouth never raised the issue be-
fore the Commission. The Commission never addressed (b) STATE REGULATORY AUTHORITY - Nothing
the issue in any of its orders relating to the five tariffs, in this section shall affect the ability of a state to
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impose, on a competitively neutral basis and con-

sistent with section 254, requirements necessary to ;

preserve and advance universal service, protect the
public safety and welfare, ensure the continued qual-
ity of telecommunications services, and safeguard
the rights of consumers.

(¢) STATE AND LOCAL GOVERNMENT
AUTHORITY - Nothing in this section affects the
authority of a State or local government to manage
the public rights-of-way or to require fair and
reasonable compensation from telecommunications
providers, on . a competitively neutral and
nondiscriminatory - basis, if the compensation
required is publicly disclosed by such government.

(d) PREEMPTION - If, after notice and an oppor-
tunity for public comment, the Commission deter-
mines that a State or local government permitted or
imposed any statute, regulation, or legal requirement
that violate subsection (a) or (b), the Commission
shall preempt the enforcement of such statute, regu-
lation, or legal requirement to the extent necessary
to correct such violation or inconsistency.

Section 261 (b):

EXISTING STATE REGULATIONS - Nothing
in this part shall be construed. to prohibit any

-&A member of the Reed Elsevier pic group

State Commission from enforcing regulations pre-
scribed prior to the date of enactment of the
Telecommunications of 1996 in fulfilling the require-
ments of this part, to the extent that such regulations
are not inconsistent with the provision of this part.

Section 261(c):

Nothing in this part precludes a State from im-
posing requirements on a telecommunications carrier
for intrastate services that are necessary to further
competition in the provision of telephone exchange
service or exchange access, as long as the State's re-
quirements are not inconsistent with this part or the
Commission's regulations to implement this part.

[*31]

For the foregoing reasons we affirm the judgment of
the Tennessee Public Service Commission. We tax costs
on appeal to the Appellants, BellSouth.

SAMUEL L. LEWIS, JUDGE
CONCUR:
BEN H. CANTRELL, JUDGE

WILLIAM C. KOCH, Jr., JUDGE
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October 13, 1997
VERN] T I

Mr. Mike Hicks, Director
TDS Telecom

P.O. Box 22995
Knoxville, TN 37933-0995

Re:  Request that TDS Telecom (Tennessee) Engage in Interconnection Negotiations
With Hyperion Telecommunications of Tennessee, L.P. Pursuant to Section
1 fthe Tel icati '

Dear Mr. Hicks:

This letter is to formally inform you that AVR, L.P. d/b/a Hyperion Telecommunications of
Tennessee, L.P. (“Hyperion™) intends to initiate negotiations with TDS Telecom to establish a
comprehensive interconnection agreement between the parties in the state of Tennessee, addressing
the areas of interconnection, access to unbundled elements, resale of telecommunications services,
and transport and termination of traffic. In accordance with the provisions of the
Telecommunications Act of 1996 (“the 1996 Act™), Hyperion hereby invokes its right to formally
commence good faith negotiations with TDS Telecom to fulfill the interconnection duties deseribed
in paragraphs (1) through (5) of Section 251(b) and pmgraphs (2) through (6) of Section 251(c) of
the 1996 Act.

In order to move the negotiating process along, given that Section 252(b) allots only 135 days
for voluntary negotiations, Hyperion requests that TDS Telecom respond to this letter, in writing,
within the next week. Please forward us a copy of any completed interconnection agreements
affecting TDS Telecom in Tennessee, as well as any arbitration decisions that will impact these
negotiations. Please also confirm whether TDS Telecom is prepared to offer Hyperion the same
rates and terms found in any other TDS Telecom interconnection agreement with another party.

In order to facilitate future discussions between Hyperion and TDS Telecom, we request
that, at a minimum, topics of negotiation should include:

3000 K STREET, N.W. = SUITE 300
WaAsSHINGTON, D.C. 20007-5116
(202)424-7500 » TELEX 701131 ® FACSIMILE (202)424-7645
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terconnection Arrangements (Sections 251(¢ ‘ i 5

Hyperion and TDS Telecom should arrive at efficient and mutually agreeable interconnection
arrangements that include non-discriminatory, real-time aceess to databases, at cost-based

rates pursuant to Section 252(d)(1), and associated signaling necessary for call routing and

completion.

TDS Telecom should also provide Hyperion with physical collocation of equipment
necessary for interconnection or access to unbundled network elements at the premises of the
local exchange carrier, to the extent that space is available at such locations.

et-Point Billing Arrangeme; ections 251 c i

Hyperion would like to establish meet-point billing arrangements with TDS Telecom so that
it may timely offer a common transport option to parties purchasing originating and
terminating switched access services from Hyperion’s end office switches used to provide
local exchange services.

eciproc mpensati Sectjons 251 B){(xiil

Hyperion and TDS Telecom should base compensation for traffic exchanged between their
networks so as to afford the mutual recovery of costs, as contemplated by
Section 252(d)}(2)(B){i) of the 1996 Act.

TDS Telecom should also route traffic to and from Hyperion through its tandem network,
at cost-based rates, in order to facilitate efficient interconnection among all service providers.

cces cill latfi ecti 2 i)={viii

Hyperion seeks access to all ancillary platform arrangements such as 911/E911, Directory
Assistance, Directory Listings and Directory Distribution, Transfer of Service
Announcement, Coordinated Repair Calls, and Busy Line Verification and Interrupt. TDS
Telecom should provide access to these platforms on non-discriminatory and cost-based
terms pursuant to the pricing standards established in Section 252(d)(1). '

bundled L Sections 2 2 (¢ i) (iv

TDS Telecom should supply unbundled loops to Hyperion at cost-based rates as required by
Section 252(d)(1). Loops should be priced at a fixed, monthly recurring, per-loop rate that
is imputable to standard bundied local exchange access line rates.
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Until permanent number portability arrangements are available under Section 251(b)(2),
Hyperion and TDS Telecom should provide interim number portability (“INP”) to each other
on a competitively neutral basis, in accordance with the FCC’s July, 1996 Number
Portability Order. On all calls utilizing INP, the final, terminating carrier should be
compensated by the carrier providing the INF arrangement, as if the call had been directly-
dialed to the telephone number to which the call had been forwarded. Costs to implement
permanent number portability should be spread among all telecommunications [carriers, on
a competitively neutral basis, pursuant to Section 25 1(e)}(2). For all ported calls from IXCs,
in accordance with the FCC’s Number Portability Order, TDS Telecom should forward to
Hyperion all access charges for functions performed by Hyperion, including the CCL, local
switching, the RIC charge, and a portion of the transport charges.

7. Access to Rights-of- ections 251(b)(4) and 271(c)(2

TDS Telecom should afford Hyperion access 1o its poles, ducts, conduits, and rights-of-way
as needed by Hyperion to provide local exchange services.

8. e of Local Services (Secti c)(4 ’d iv

TDS Telecom should offer to Hyperion for resale, at wholesale rates as defined in
Section 252(d)(3), any telecommunications services currently provided at retail to
subscribers who are not telecommunications carriers.

0, in inistration i 1 2 2

Until the FCC has put into place the appropriate numbering administration entity pursuant
to Section 251(¢), TDS Telecom should provide non-discriminatory access to telephone
numbers for assignment to Hyperion’s customers.

The suggested topics of negotiations listed above are intended only to assist in establishing
an initial framework for interconnection negotiations. Hyperion reserves the right to suggest
additional or modified arrangements as negotiations proceed, Hyperion hopes that a legally sufficient
and mutually satisfactory negotiated agreement can be reached between the parties. Should such an
agreement prove unachievable, however, within 135 days from the date of this letter, either party
may request that the Tennessee Regulatory Authority arbitrate any unresolved issues, as it is
obligated to do by Section 252(b).

In light of the Act's mandate that interconnection negotiations be concluded promptly, this
letter is intended to fulfill Hyperion's notification obligations under the Act, and to clarify Hyperion's
intention that an interconnection arrangement be entered into as expeditiously as possible.

, -3-



o

02/11/98 09:59 615 966 4720 | 41005

g

We thank you in advance for your prompt attention to this matter and look forward to
o receiving your response so that we can set about the task of completing negotiations on an
| interconnection agreement according to the terms of the Telecommunications Act of 1996. Should
you have any questions regarding our request, please do not hesitate to call.
\ Very truly yours,
Douglas G. Bonner
. Kemal M. Hawa
Counsel for AVR, L.P. d/b/a Hyperion
™ Telecommunications of Tennessee, L.P.
s cc:  Phil Fraga, Esq.
‘ Bob Wiegand, Esq.
Dana Frix, Esq.
-
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